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In 1981, during the height of the “consensus” nego-
tiations, there were a number of laws on the books
requiring the Department of Natural Resources to “pro-
tect, maintain and improve” the waters of the State of
Wisconsin. Two of the most important ones were Wis.
Stats. 144.025 and 147.01. These statutes have since
been shuffled around and renumbered in the law books
but technically are still the law of the land. 

I am setting this chapter aside to familiarize you
with these statutes because it will help you understand
just how badly the DNR violated the law and the pub-
lic trust when it agreed to the proposals developed
through the “consensus” process. In addition, these
statutes make clear what all of us have the right to
expect and demand from the DNR. It’s time for the
department to stop ignoring the law and start protect-
ing the public’s constitutional right to clean water. 

I’m getting a bit old for this, but I hope that once you
are familiar with these laws, someone will take the ini-
tiative to sue the DNR in court for overstepping its
authority in adopting the various “consensus” rules
that allow mining companies to pollute Wisconsin’s
water. 

Included for you to study are the most important
statutes that were violated by the “consensus” lawyers
and DNR officials in 1981. They are found in the
Wisconsin Statutes under Chapters 281 (Water and
Sewage) and 283 (Pollution Discharge Elimination).
As you read through these statutes, pay particular
attention to how Wis. Stat. 281.11 [originally Wis.
Stat. 144.025(1)] calls on the DNR to “protect, main-
tain and improve the quality and management of the
waters of the state, ground and surface, public and
private.” Also note that Wis. Stat 283.001 [originally
Wis. Stat. 147.01] sets a clear goal for the State of

Wisconsin of eliminating the discharge of pollutants
into the state’s waters! How much  clearer could the
legislators have been when these laws were drafted? 

WIS. STAT. 281.11 STATEMENT OF POLICY AND PURPOSE.
The department [of natural resources] shall serve as the
central unit of state government to protect, maintain and
improve the quality and management of the waters of
the state, ground and surface, public and private.
Continued pollution of the waters of the state has aroused
widespread public concern. It endangers public health and
threatens the general welfare. A comprehensive action
program directed at all present and potential sources of
water pollution whether home, farm, recreational, munici-
pal, industrial or commercial is needed to protect human
life and health, fish and aquatic life, scenic and ecological
values and domestic, municipal, recreational, industrial,
agricultural and other uses of water. The purpose of this
subchapter is to grant necessary powers and to organize a
comprehensive program under a single state agency for
the enhancement of the quality management and protec-
tion of all waters of the state, ground and surface, public
and private. To the end that these vital purposes may be
accomplished, this subchapter and all rules and orders
promulgated under this subchapter shall be liberally
construed in favor of the policy objectives set forth in
this subchapter. In order to achieve the policy objective of
this subchapter, it is the express policy of the state to
mobilize governmental effort and resources at all levels,
state, federal and local, allocating such effort and
resources to accomplish the greatest result for the people
of the state as a whole. Because of the importance of
Lakes Superior and Michigan and Green Bay as vast water
resource reservoirs, water quality standards for those
rivers emptying into Lakes Superior and Michigan and
Green Bay shall be as high as is practicable. [emphasis
added]

Existing Statutes Call for 
Non-Degradation 

of Wisconsin’s Waters
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These are the state laws that existed in 1981, when
the people of the Town of Grant were being pushed to go
along with “consensus” negotiations. In fact, Wis. Stat.
289.05 was on the books as well, specifically requiring
the DNR to write rules governing mining waste “in
accordance with any or all of the provisions under …
Chapter 283 [of the Wisconsin Statutes].” That of course
includes the provisions you just read. 

All of the statutes I cited are consistent with what is
known as the Public Trust Doctrine, a doctrine that is
rooted in the Wisconsin Constitution. Article IX, Section
1 of the Wisconsin Constitution clearly entrusts the state
with the care and protection of our water resources.
Attorney Melissa Scanlan wrote a lengthy report about
the doctrine that appeared in the Spring 2000 issue of
Ecology Law Quarterly (CD 33-1). She stated, “The
Constitution both imposes a duty on and gives authority
to the state to regulate navigable waters. It requires state
action to preserve and promote the trust, and it estab-
lishes public rights to use trust property.” When the
statutes I listed above were enacted, the government
was doing just that.

The Wisconsin Constitution also talks about how we
have “certain inherent rights” and that it is the duty of
our state officials to secure those rights for the public
(Article I). Many of us believe these rights include the
right to clean air and clean water and that the state and
federal governments should be concerned about protect-
ing our natural resources not only for those of us who are
living today, but for future generations. That’s what Walt
Bresette was talking about in the late 1990s when he
proposed a “Seventh Generation Amendment” to the
United States Constitution to prevent the taking of “com-
mon property” for private gain (CD 2-6). His suggestion
was consistent with the Public Trust Doctrine.

The statutes that require the DNR to “protect, main-
tain and improve” our water supply have never been
repealed. Nor have the state and federal constitutions
been amended to nullify the Public Trust Doctrine. So to
this day there is no legal basis for allowing anyone to
pollute Wisconsin’s waters. It’s as simple as that.

Unfortunately, having a good set of environmental
laws on the books is no guarantee that the state’s waters
will be protected. Two additional factors that come into
play are: (1) how the laws are interpreted by the state
agency charged with administering the laws; and (2) the
degree to which the laws are enforced. In other words, if
we have good laws but they are either misinterpreted or
not enforced by the responsible agency, we are back to
square one. That’s why the Wisconsin Legislature
decided to enact a subchapter of laws dealing with how
state statutes are to be administered. 

WIS. STAT. 281.12 GENERAL DEPARTMENT POWERS
AND DUTIES.
(1) The department shall have general supervision and

control over the waters of the state. It shall carry out
the planning, management and regulatory programs
necessary for implementing the policy and purpose of
this chapter. The department also shall formulate plans
and programs for the prevention and abatement of
water pollution and for the maintenance and improve-
ment of water quality. [emphasis added] 

WIS. STAT. 281.15 WATER QUALITY STANDARDS.
(1) The department shall promulgate rules setting stan-

dards of water quality to be applicable to the waters of
the state, recognizing that different standards may be
required for different waters or portions thereof. ...
Water quality standards shall protect the public inter-
est, which include the protection of the public health
and welfare and the present and prospective future
use of such waters for public and private water sys-
tems, propagation of fish and aquatic life and wildlife,
domestic and recreational purposes and agricultural,
commercial, industrial and other legitimate uses. In all
cases where the potential uses of water are in con-
flict, water quality standards shall be interpreted to
protect the general public interest. [emphasis added]

WIS.STAT.283.001STATEMENTOF POLICY AND PURPOSE.
(1) Although in recent years intensive efforts have been

made toward the abatement of pollution of the waters of
this state, pollution of these waters continues. Unabated
pollution of the waters of this state continues to arouse
widespread public concern. It continues to endanger
public health; to threaten fish and aquatic life, scenic
and ecological values; and to limit the domestic, munic-
ipal, recreational, industrial, agricultural and other uses
of water. It is the policy of this state to restore and
maintain the chemical, physical, and biological integrity
of its waters to protect public health, safeguard fish and
aquatic life and scenic and ecological values, and to
enhance the domestic, municipal, recreational, indus-
trial, agricultural, and other uses of water. In order to
achieve this policy, the legislature declares that:
(a) It is the goal of the state of Wisconsin to eliminate

the discharge of pollutants into the waters of the
state by 1985;

(b) It is also the goal of the state of Wisconsin that,
wherever attainable, an interim goal of water quality
which provides for the protection and propagation
of fish, shellfish, and wildlife and provides for
recreation in and on the water be achieved by 1983;

(c) It is also the policy of the state of Wisconsin that
the discharge of toxic pollutants in toxic amounts
be prohibited.

(2) The purpose of this chapter is to grant to the department
of natural resources all authority necessary to establish,
administer and maintain a state pollutant discharge
elimination system to effectuate the policy set forth
under sub. (1) and consistent with all the requirements
of the federal water pollution control act amendments of
1972, P.L. 92-500; 86 Stat. 816. [emphasis added]

http://wp.me/a2Qyvo-j3
http://wp.me/a2Qyvo-6z
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In a nutshell, the legislature empowered the various
state agencies (like the DNR) to write administrative
rules, subject to legislative review, to help ensure that
any law passed by the legislature will be correctly inter-
preted and enforced. To gain a better understanding of
how all of this works, take a look at the above essay enti-
tled “The Difference Between State Statues and Admin-
istrative Rules.”

You would think that between having some solid envi-
ronmental laws on the books and provisions to help en-
sure their correct interpretation and enforcement, we
would have been able to stop Kennecott cold in its tracks.
But  no! Unfortunately, one thing that cannot be legislated
is plain honesty. And the “consensus” lawyers showed no
integrity whatsoever when hammering out the laws and
administrative rules governing metallic mining in this

state. 
You see, in July of 1981, the mining companies were

given the “green light” to ignore state law and the
Wisconsin Constitution. That’s when the DNR endorsed
a new set of natural resource rules dealing with metallic
mineral mining. These “consensus” rules, which to this
day are part of the Wisconsin Administrative Code, will be
discussed in the next chapter. They allow mining com-
panies to do just about anything they want, regardless of
the consequences to our clean water supply.

CD-ROM Reference
CD 33-1. “The Evolution of the Public Trust Doctrine and the
Degradation of Trust Resources: Courts, Trustees and Political Power
in Wisconsin,” Ecology Law Quarterly, Spring 2000.

I’d like to tell you a little bit about the difference between state
statutes and administrative rules. As a good friend explained to
me, the legislature is like an architect, crafting the overall design
of the state’s laws. The various state agencies, on the other
hand, are the general contractors who figure out the details of
what needs to be done to carry out the legislature’s intentions. 

When the state legislature enacts a bill into law, the law is
assigned a statute number and published in the next edition of
the Wisconsin Statutes (http://www.legis.state.wi.us/rsb/
stats.html). But there has to be a way to enforce the law, and
sometimes a new law is sufficiently vague that it requires inter-
pretation. This is where the various state departments, or
administrative agencies, come into play.

Currently there are 18 different administrative agencies within
the State of Wisconsin’s executive branch. Examples include the
Department of Administration, the Department of Regulation
and Licensing, the Department of Justice, etc. In the case of
laws that affect natural resources, the state agency typically
charged with administering the law is the Department of Natural
Resources. 

State departments have been given the authority to estab-
lish, or promulgate, rules to enforce the law. And, accord-
ing to Wis. Stat. 227.01(13), once a rule is adopted, it “has
the effect of law.” For example, Wis. Stat. 281.12(1)
requires the DNR to develop programs “for the prevention
and abatement of water pollution and for the maintenance
and improvement of water quality.” After this law was
passed by the legislature, the DNR promulgated rules to
require certain specifications for sewage systems, indus-
trial wastewater facilities and community water systems. 

There is a whole section of the statutes devoted to how these
types of administrative rules are to be promulgated. It is found in
Chapter 227 of the Wisconsin Statutes, Subchapter II. In particu-

lar, Wis. Stat. 227.10(1) says, “Each agency shall promulgate
as a rule each statement of general policy and each inter-
pretation of a statute which it specifically adopts to govern its
enforcement or administration of that statute.” [emphasis added]

The idea behind this law is that the agency is supposed to for-
malize with rules how it chooses to interpret and enforce a
statute. Any such rules are subject to review by the legislature
and must go to a public hearing as a means of insuring that the
spirit of the law is upheld by the rules. 

In a political climate, however, it’s possible that an agency might
promulgate rules that are flawed and that the legislature might
even go along with the flawed rules. So Wis. Stat. 227.11(2)(a)
clearly states, “Each agency may promulgate rules interpreting
the provisions of any statute enforced or administered by it, if
the agency considers it necessary to effectuate the purpose of
the statute, but a rule is not valid if it exceeds the bounds of
correct interpretation.” [emphasis added] Ultimately, this
could end up in the courts.  

The various rules that have been adopted by the state’s admin-
istrative agencies are found in the Wisconsin Administrative
Code, and all of these rules are available on the internet
(http://legis.state.wi.us/rsb/code/). The rules promulgated by
the Department of Natural Resources are given the prefix “NR,”
which stands for natural resource rule. For example, Chapter
NR 182 of the Wisconsin Administrative Code is the chapter of
natural resource rules governing metallic mining wastes. Rules
promulgated by the Department of Administration are given the
prefix “Adm.” Rules promulgated by the Department of Justice
are given the prefix “Jus,” and so on.

One thing to remember is that by law, all of these rules have to
be consistent with the intent of the law. Wis. Stat. 227.10(2)
specifically states, “No agency may promulgate a rule which
conflicts with state law.” [emphasis added]

The Difference Between State Statutes and Administrative Rules
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