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Using the Public Trust Doctrine to Help
Change Wisconsin’s Weak Mining Laws

C H A P T E R  1 2 4

Embodied in the state constitution, and
affirmed and broadened by the courts, is the Public
Trust Doctrine. It provides that the natural resources
of Wisconsin shall belong to the people and shall be
held in trust by the state, for the people, to be pro-
tected and enhanced, used but not abused, so they
will be passed on to succeeding generations undimin-
ished in quality or quantity. The founding fathers
knew the exploitive nature of people whose god is
money and established that public trust to assure life
and happiness for us and succeeding generations. …
Nowhere in that document does it provide for com-
promises, exemptions, modifications or variances
from protection and enhancement, not for jobs or a
stimulated economy or for enhancing the net profits
of a foreign corporation.

Herbert Buettner
February 2002 (CD 124-1)

The Wisconsin Department of Natural Resources is no
longer the voice of the people. The department clear-
ly has violated what is known as the Public Trust
Doctrine and has done so with the blessing of the
state legislature and governor’s office. I first told you
about the Public Trust Doctrine in Chapter 33 of my
story, but the key statute that reflects the DNR’s con-
stitutional mandate to uphold the public trust in nat-
ural resource decisions bears repeating. So please
take a minute to read Wis. Stat. 281.11 once more.

This statute was enacted when the Department of
Natural Resources was created in 1967. As my friend
Herb Buettner wrote, “Under this state-initiated plan
Wisconsin soon became recognized nationwide as a
leader in protection and enhancement of its natural
resources and the people’s rights to them” (CD 124-
2). To this day, Wis. Stat. 281.11 outlines what the

DNR is required to do by law.
Yet, something has gone wrong. Many of the envi-

ronmental laws that were passed in the early 1980s
and subsequent years are in direct violation of the

WIS. STAT. 281.11 STATEMENT OF POLICY AND PURPOSE.
The department [of natural resources] shall serve as the
central unit of state government to protect, maintain and
improve the quality and management of the waters of
the state, ground and surface, public and private.
Continued pollution of the waters of the state has aroused
widespread public concern. It endangers public health and
threatens the general welfare. A comprehensive action
program directed at all present and potential sources of
water pollution whether home, farm, recreational, munici-
pal, industrial or commercial is needed to protect human
life and health, fish and aquatic life, scenic and ecological
values and domestic, municipal, recreational, industrial,
agricultural and other uses of water. The purpose of this
subchapter is to grant necessary powers and to organize a
comprehensive program under a single state agency for
the enhancement of the quality management and protec-
tion of all waters of the state, ground and surface, public
and private. To the end that these vital purposes may be
accomplished this subchapter and all rules and orders
promulgated under this subchapter shall be liberally
construed in favor of the policy objectives set forth in
this subchapter. In order to achieve the policy objectives
of this subchapter, it is the express policy of the state to
mobilize governmental effort and resources at all levels,
state, federal and local, allocating such effort and
resources to accomplish the greatest result for the peo-
ple of the state as a whole. Because of the importance of
Lakes Superior and Michigan and Green Bay as vast water
resource reservoirs, water quality standards for those
rivers emptying into Lakes Superior and Michigan and
Green Bay shall be as high as is practicable. [emphasis
added]

http://wp.me/a2Qyvo-Bt
http://wp.me/a2Qyvo-Bu
http://wp.me/a2Qyvo-Bu


Chapter  124  Using the Publ ic  Trust  Doctr ine to  Help Change Wisconsin ’s  Weak Mining Laws 1015

Public Trust Doctrine. You saw a list of some of those
laws and rules in the previous chapter. Herb explains:

The system worked well until … a dozen metallic
mineral deposits were discovered across northern
Wisconsin’s tourism regions, and we also saw an
increasing demand for speculation on a dwindling
amount of water frontage. And there were many
other factors.

Hoards of well-financed special interest lobbyists
descended on Madison to influence legislators and
buy favors, permits, exemptions from the laws and
variances. An example: In 1981 the DNR abandoned
its policy of non-degradation of surface and ground-
waters and adopted a policy of allowing pollution up
to fictitious limits which scientists said would not
protect human health and safety. The Public Trust
Doctrine responsibilities of the legislature and the
DNR were ignored and violated. Thus, now a year
2000 rating by the National Wildlife Federation
ranks Wisconsin as “Failing,” at the bottom of the
list of states in protection of their watersheds.

Now it has become our responsibility to call our
state elected officials to accountability. We can find
guidance in the words of a conservationist who was
inducted into the Wisconsin Conservation Hall of
Fame, Owen Gromme. His inscription reads, “By
every legal means, it is our duty to oppose those,
who out of avarice or greed or for selfish or other
means, would pollute, defile or destroy that which
means life itself to every living thing.”

In light of all the terrible laws that are on the books in
Wisconsin, we need to develop a sound legal strategy
to help turn things around. But what would be the best
approach? Herb Buettner brought an article to my
attention several years ago that may have the answer
for us. It was written by Attorney Melissa Scanlan, who
grew up in Wisconsin, received her law and M.S.
degrees from the University of California at Berkeley
and then returned to our state, where she founded
Midwest Environmental Advocates, a non-profit envi-
ronmental law firm (www.midwestadvocates.org).

The title of Attorney Scanlan’s article is “The
Evolution of the Public Trust Doctrine and the
Degradation of Trust Resources: Courts, Trustees and
Political Power in Wisconsin.” It talks about Wisconsin’s
Public Trust Doctrine and provides legal documentation
that could be used to challenge the state’s weak envi-
ronmental laws in court. It discusses basic rights guar-
anteed by our state constitution, how the courts have
upheld them, and how the legislature and DNR have
been pressured to violate the public trust.

It can be frightening to “take on” the DNR or ques-
tion the state’s environmental laws, especially when
you don’t have all the information at your fingertips.

But the Scanlan Report provides us with a way to
educate ourselves and gives us the very tools we need
to fight the buzzards. As Herb wrote (CD 124-3):

The Scanlan Report should be required reading for
all Wisconsin citizens, legislators and DNR person-
nel, for it documents the people’s rights to navigable
waters and their natural resources. It also docu-
ments the trust responsibilities of state legislators
and the DNR, to which the legislators have delegat-
ed trust responsibilities. Only then will the people
have the knowledge to demand that their vital
resources are legally protected. Legislators and DNR
administrators need to understand that their deci-
sions regarding the people’s natural resources must
conform to the constitutional and court-defined
Public Trust responsibilities.

The Scanlan Report appeared in the Spring 2000
issue of Ecology Law Quarterly. It was considered so
important to local efforts to protect the state’s waters
that the entire 68-page document was later broken
down into smaller segments and reprinted in
Wisconsin Trout. For your convenience, I have includ-
ed the complete report on the CD-ROM that accom-
panies the book (CD 33-1).

So what is the gist of the Scanlan Report? Scanlan
starts out by defining what the Public Trust Doctrine
is and then goes on to show how the doctrine is root-
ed in the Wisconsin Constitution and has been upheld
by the courts. Here are her words:

The public trust doctrine describes the state’s rela-
tionship to its water resources and to the citizens of
the state. In its most basic form, it is the concept that
the state holds navigable waters in trust for use by
the public. The contours of these relationships and
the use of the doctrine to protect natural resources
have evolved along with changing uses of water.
Courts have continually expanded what they recog-
nize as the public’s interest in public trust resources
to include everything from the right to hunt to the
right to maintain pollution-free water.

The expansion of the public trust doctrine has been
a focal point for hopes that the doctrine will be used to
curb the degradation of water resources and wildlife.
The volumes of law review articles that discuss the
public trust doctrine is indicative of the high level of
optimism regarding the capacity of the public trust
doctrine to address threats to natural resources. …

In Wisconsin, three state institutions have been
instrumental in defining the scope of public rights
and the responsibility of the state trustee: state
courts, the legislature, and the Department of
Natural Resources (DNR). The courts have both
resolved concrete legal disputes concerning public
trust resources and have articulated the underlying

http://wp.me/a2Qyvo-Bv
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legal theory. The legislature, as the primary trustee
for the public’s resources, has codified part of the
common law public trust doctrine. It has also dele-
gated substantial responsibility over the trust to
Wisconsin’s DNR. The DNR, in turn, employs natu-
ral resource managers who make daily determina-
tions that impact public trust resources. …

The [Wisconsin] Constitution both imposes a
duty on and gives authority to the state to regulate
navigable waters. It requires state action to preserve
and promote the trust and it establishes public rights
to use trust property.

While the Public Trust Doctrine is to be lauded,
Scanlan also exposed a very real problem with
Wisconsin’s system of natural resource management
when she wrote the following:

The public trust doctrine’s capacity to protect trust
resources from contemporary threats is highly
dependable on the individual natural resource man-
agers who, as trustees, have the responsibility to
implement the doctrine. … These resource managers
are the trustees of the navigable waters. They are the
ones who determine what activities are in the public
interest. They decide, whether to issue a permit to
allow an activity or initiate an enforcement action to
stop an activity.

What it boils down to is this: The people of the State
of Wisconsin have the constitutional right to pollu-
tion-free water. But once political influence enters
into the picture, there may be a gap between what the
people are entitled to have and what the “trustees”
decide to do. In the case of the Flambeau Mine and
the drafting of Wisconsin’s mining laws, the primary
“trustees” who called the shots during the 1970s, 80s
and 90s included the following:
� Peter Peshek. Peshek served as Wisconsin Public

Intervenor from 1976 to 1983 and worked closely
with Exxon attorney James Derouin in the early
1980s to draft the so-called “consensus” rules for
mining. The resultant regulations emasculated the
state’s groundwater protection standards and gave
mining companies free reign over the people and
resources of northern Wisconsin. Peshek left his
position with the Public Intervenor Office in 1983
to become an attorney for corporate polluters.

� Tony Earl. Earl served as DNR Secretary from 1976
to 1980 and was elected Governor of the State of
Wisconsin in 1982. We never had any luck dealing
with him on mining issues. In fact, he was so bad
that I voted against him in 1986 when he ran for
reelection. Little did I know that Tommy
Thompson, who defeated Earl by 100,000 votes,

would turn out to be even worse. By the way, after
Earl left public office, he became a mining lobbyist.

� Carroll Besadny and George Meyer. Besadny suc-
ceeded Tony Earl as DNR Secretary in 1980, and
Meyer took over the post in 1993. But no matter if it
was Earl, Basadny or Meyer in charge of the depart-
ment, mining companies were given special treat-
ment at the expense of the state’s natural resources.

� Linda Bochert. Bochert served as the executive
assistant to DNR Secretary Carroll Besadny in the
1980s, during which time she repeatedly advised
the Natural Resources Board to ignore our peti-
tions for tougher mining regulations.

� Charles Hammer. Hammer joined the DNR as a
staff attorney in the 1970s and serves in that
capacity to this day. But if you didn’t know who his
employer was, you’d swear he was a mining com-
pany lawyer rather than someone charged with
defending the public trust. Throughout the 1980s
and 1990s Hammer continually issued legal opin-
ions that favored the mining industry over the peo-
ple of the State of Wisconsin. And he continues to
do so even as my book goes to print, as you will
see in the following chapter.

� Robert Ramharter. Ramharter served in the
DNR’s Bureau of Environmental Analysis and
Review in the 1980s and 1990s and showed up
with Charles Hammer at many a meeting to down-
play citizen concerns over the Flambeau Mine.
Those two guys were like two peas in a pod.

� Larry Lynch. As a hydrogeologist and mining reg-
ulator with the DNR, Lynch was and continues to
be in a unique position to carry out the depart-
ment’s constitutional mandate to protect the pub-
lic’s water resources. But just like Hammer and
Ramharter, he never came out against anything
Kennecott wanted to do. Not only did Lynch help
the company ram through its project in Rusk
County, but he continues to pander to Kennecott to
this day.

� The members of the Natural Resources Board.
The people appointed by Governor Tommy
Thompson to serve on the Natural Resources
Board during the 1980s and 1990s (like Stephen
Willett, Trygve Solberg and James Tiefenthaler)
acted more like the governor’s lapdogs than
trustees of the state’s natural resources. You read
all about it in chapters 98 and 121 of my story.

� Francis “Bill” Murphy and Steven Oestreicher. Bill
Murphy, who served as Chairman of the Wisconsin
Conservation Congress from the mid-1970s to the
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mid-1990s, never supported any of the mining reso-
lutions passed by citizens at the Congress’ Spring
Hearings. And as you will see later in this chapter,
Steven Oestreicher, who took over as Congress chair-
man in the late 1990s, did not even know what the
Public Trust Doctrine was when it came up for dis-
cussion at a Congress meeting in 2001.

� John Kaiser, Bernice Dukerschein and Bob
Plantz. As local elected officials, Kaiser, Duker-
schein and Plantz had an obligation to uphold the
public trust in any decisions they made regarding
the natural resources of Rusk County and the Town
of Grant. But you know what really happened.

� Sen. Walter John Chilsen (R-Wausau), Rep.
Lloyd Kincaid (R-Crandon), Rep. Mary Lou
Munts (D-Madison), Sen. Joseph Strohl (D-
Racine), Sen. Robert Welch (R-Redgranite),
Sen. Scott Fitzgerald (R-Juneau), Sen. Mary
Panzer (R-West Bend), Sen. David Zien (R-Eau
Claire), Rep. Marc Duff (R-New Berlin), Rep.
Sheila Harsdorf (R-River Falls), Rep. John Gard
(R-Peshtigo), Rep. DuWayne Johnsrud (R-
Eastman), Rep. Lorraine Seratti (R-Spread
Eagle), Rep. Scott Jensen (R-Waukesha), Rep.
John Ainsworth (R-Shawano) and Rep. Rob
Kreibich (R- Eau Claire). These are just a few of
the Wisconsin legislators who abrogated their pub-
lic trust responsibilities by supporting the passage
of watered-down mining regulations and weak
environmental laws over the years that plague the
state to this day.

� Tommy Thompson. As a member of the Wisconsin
Legislature from 1966 to 1986 and Governor of the
State of Wisconsin from 1986 to 2000, Thompson
did little if anything to preserve and promote the
public trust. In fact, he did just the opposite.
Thompson went along with the weak mining regu-
lations enacted in the 1970s and 1980s when he
was an assemblyman, hired one of Exxon’s mining
lobbyists, James Klauser, to run his successful cam-
paign for governor in 1986, allowed the Local
Agreement Law to be tacked onto the executive
budget bill in 1988 and used his 1995 budget bill as
a conduit for eliminating the Public Intervenor
Office and making the DNR Secretary a political
appointee. Thompson pushed hard for both the
Flambeau and Crandon mines and either directly or
indirectly supported the efforts of all the misguided
“trustees” listed above. From my point of view,
Tommy was so interested in going along with the
big corporations that he forgot about taking care of
the people he had been elected to serve.

So there you have it! People like Peter Peshek,
Charles Hammer, Bill Murphy, John Kaiser, Walter
John Chilsen, David Zien and Tommy Thompson
were the “trustees” of Wisconsin’s natural resources
during the 1970s, 80s and 90s. Is it any wonder that
we have such a problem on our hands today?

Lucky for us, the Scanlan Report is full of legal
information and references to court cases that can be
used to challenge any questionable decisions made
by the “trustees” of the state’s natural resources.
Whether we are dealing with a DNR permit that
allows a dam to be built on a trout stream or a state
law that uses MCLs to determine acceptable levels of
groundwater pollution, we have a legal basis for chal-
lenging the policy decision in court and winning.
Here are a few quotations from Attorney Scanlan to
show you what I mean. They encouraged me, and I
hope they encourage you, too:

� When the court reviews an action by the legislature or
DNR that appears inequitable or fails to benefit clear-
ly the public interest, the court places the burden on the
legislature or DNR to prove that it has acted for a pub-
lic purpose. A court may decide that the public benefits
of an act are “so inherently unclear that such projects
should not be advanced unless it can be shown that
they are in fact necessary or desirable from the perspec-
tive of the public interest.” In Wisconsin, the courts
have generally required a public interest-based justifi-
cation whenever public resources are “subordinated to
a more limited set of private interests.” … The court
will closely scrutinize any DNR or legislative action
that appears to jeopardize the trust.

� [In Just v. Marinette County] the court spoke in
broad terms when it declared that the “state of
Wisconsin under the trust doctrine has a duty to
eradicate the present pollution and to prevent fur-
ther pollution in its navigable waters.” … The court
clarified that pollution harms public trust property.

� In Wisconsin’s Environmental Decade, Inc. v. Depart-
ment of Natural Resources, the court affirmed the
incorporation of preventing pollution into the bundle
of public rights protected by the public trust. The
court noted that as water-based recreation has
increased and water quality has declined, public
awareness of the need to stop the deterioration of
water quality has risen. “Preventing pollution and
protecting the quality of the waters of the state are
… part of the state’s affirmative duty under the ‘pub-
lic trust’ doctrine.”

� In Priewe [v. Wisconsin State Land Improvement Co.],
the [Wisconsin Supreme] court clearly articulated the
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legislature’s restricted ability to alienate trust prop-
erty: “The legislature has no more authority to
emancipate itself from the obligation resting upon it
which was assumed at the commencement of its
statehood, to preserve for the benefit of all the peo-
ple forever the enjoyment of the navigable waters
within its boundaries, than it has to donate the
school fund or the state capitol to a private purpose.”
… The Wisconsin Supreme Court reaffirmed its ear-
lier decision and held that legislative grants of trust
property are void if the purpose and effect of such a
grant are solely to benefit a private interest.

I am not trying to overwhelm you with court cases
and legal jargon. But as Herb Buettner put it, “We
have an ace in our hand that we need to play.” And
the “ace” is the Public Trust Doctrine. The mining
companies have undermined our democracy, the ero-
sion has extended to our basic constitutional rights,
and it’s time for us to throw down our hand and say
“Read ’em and weep.” Tell me, do you think the fol-
lowing laws and rules benefit the public trust?

� NR 182.075: Mining companies can pollute the
groundwater beneath a mine site and for up to
1,200 feet from the edge of a mine site as much as
they want. There are no limits on the amount of
groundwater pollution allowed within this area,
which may encompass many square miles.

� Wis. Stat. 291.35: Mining companies are exempt
from following the state law governing the man-
agement of hazardous waste, even if mining waste
contains toxic substances like cyanide.

� Wis. Stat. 293.41: This is the Local Agreement Law.
It overrides elected town authority by empowering
an unelected local mining impact committee to nego-
tiate a mining contract that throws out legally adopt-
ed zoning ordinances and resolutions that were care-
fully designed to protect the public trust.

I could go on and on. If you look at the list of laws
and rules compiled in the previous chapter, I think
you’ll agree that we could make quite a case for prov-
ing the Public Trust Doctrine has been violated by our
legislature, our governor and the DNR. And I might
add that we are in this predicament largely because of
the intense lobbying power of the mining industry
and other big corporations that have long put profit
above everything else. There has been a calculated
and sustained push by the multinationals since at
least the 1960s to undermine the public trust, bit by
bit. And they have succeeded.

But as Herb Buettner could tell you, it gets even
worse! You see, he had an interesting experience with

the executive council of the Wisconsin Conservation
Congress in 2001 that highlighted yet another facet
of the problem. Let me tell you the story.

Herb submitted a resolution at the Congress’ 2001
Spring Hearing in Langlade County that explained
the Public Trust Doctrine and asked people to answer
the following question (CD 124-4):

Should all actions of the Conservation Congress con-
form with the intent and purpose of the Public Trust
Doctrine and the Congress urge the Department of
Natural Resources and the state legislature to fulfill
their constitutionally-mandated trust responsibili-
ties of the people’s natural resources so they will be
undiminished in quality and quantity?

Herb’s resolution passed in Langlade County on a
vote of 24 to 0, and it was also introduced by friends
of his in Dodge, Door and Waushara counties, where
it passed as well (the four-county vote total was 146
to 0). But when the resolution was forwarded to the
members of the Congress’ executive council for
action, they returned it to Herb with a little note that
said, “Reject—Don’t understand” (CD 124-5).

Wow! It just shows you how bad things have got-
ten. The very people who are supposed to be advising
the Natural Resources Board don’t even know what
the Public Trust Doctrine is! It’s time they got educat-
ed and fulfilled their duty to the people of Wisconsin.
And it’s time we started making a little noise. Herb
wrote a letter to the Chairman of the Conservation
Congress, Steven Oestreicher, in June of 2001 to
explain the Public Trust Doctrine to him and suggest
that the Wisconsin Constitution and Scanlan Report
be assigned to every committee of the Wisconsin
Conservation Congress for study and discussion (CD
123-6). Unfortunately, however, Oestreicher never
replied to Herb’s letter, nor did he discuss it with him
when they met later at a Congress meeting. As Herb
said to me, “How can Conservation Congress officers
or delegates fulfill their advisory responsibilities to
protect and enhance our natural resources if they do
not know or understand the constitutional or public
trust mandates?”

What’s interesting about the whole darned mess is
that I would wager many of our state legislators do
not know or understand the Public Trust Doctrine
either. But we do have a remedy. You see, when legis-
lators are sworn into office, they “take and subscribe
an oath or affirmation to support the Constitution of
the United States and the Constitution of the State of
Wisconsin, and faithfully to discharge the duties of
their respective offices to the best of their ability”
(Article IV, Section 28 of the Wisconsin Constitution).
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As Herb pointed out in his letter to Oestreicher
(CD 124-6):

Many state officials now violate that oath mandat-
ing protecting our vital natural resources. … We
must call our legislators to accountability. If not
now—when? If not us—who will? Never in the his-
tory of our state has there been so much political
corruption adversely affecting our children’s vital
natural resources. With that as undeniable evidence,
responsibility must be restored.

Here, then, is what I propose as a strategy to enhance
proper implementation of the Public Trust Doctrine,
based on suggestions from Herb and my own experi-
ence. It’s a four-prong attack that seeks to: (1) edu-
cate the public about what Herb so aptly described as
the “constitutional provisions and state laws which
boldly proclaim the fact that the natural resources 
of our state belong to the people … and that the re-
sources must be protected and enhanced” by the state;
(2) hold legislators and DNR officials accountable for
their actions regarding public trust issues; (3) raise
court challenges to any and all DNR decisions and
state statutes that do not uphold the public trust; and
(4) advance legislation to amend or repeal existing
laws that fail to protect, maintain and improve our
natural resources. Let me show you what I mean.

Educating the Public about the
Public Trust Doctrine
Whenever I was about to go into a contentious meet-
ing, whether it involved the Rusk County Board, the
local mining impact committee, the Natural Resources
Board, state legislators or any number of DNR offi-
cials, Evelyn always made sure that I was familiar
with the state laws regarding the issue at hand. There
is no substitute for going into a meeting well pre-
pared. And so it is with challenging our present-day
legislators and DNR officials over their abrogation of
public trust responsibilities.

For a list of Wisconsin statutes that require the
DNR to “formulate plans and programs for the pre-
vention and abatement of water pollution and for the
maintenance and improvement of water quality,” I
refer you to Chapter 33 of my story. And in terms of
understanding the constitutional basis for those
statutes, I refer you to the Scanlan Report (CD 33-1)
as well as earlier discussions of the Public Trust
Doctrine found in this chapter and Chapter 33.

Once we educate ourselves on the issue, the next step
is to educate the public. I suggest a similar approach 
to what was done as part of the Wolf Watershed

Educational Project between 1996 and 2000—when
Zoltán Grossman, Debi McNutt, George Rock, Linda
Sturnot, Dana Churness, Al Gedicks and other mem-
bers of the group organized “speaking tours” and ral-
lies to get the word out about the mining moratorium
bill and the proposed Crandon mine. In fact, it would
please me greatly if the Wolf Watershed group took
on this project as well.

Once the public is fully aware of the fact that the
natural resources of the state belong to all the people
and not just the highest bidder, I believe the pressure
will build on our state legislators and DNR officials to
start fulfilling their public trust responsibilities. With
the constitution and numerous state statutes on our
side, any self-respecting legislator or DNR official
would be hard-pressed to ignore what we have to say.

Holding Legislators and DNR
Officials Accountable for their
Actions
Around 1991, Evelyn and I put together a survey on
Wisconsin’s laws and rules for mining that we sent to
every state legislator in the Wisconsin Assembly and
Wisconsin Senate (CD 124-7). It simply listed fifteen
or so of the state’s mining regulations and asked the
legislators to indicate if they agreed or disagreed with
them.

I think it’s time for another survey like that to be
done, but to expand it beyond what Evelyn and I did
the first time around. In particular, the responses of
individual legislators must be publicized broadly and
repeatedly in their districts—and that includes
informing the electorate of the names of all legisla-
tors who fail to return the survey or claim they do not
have enough information to answer the questions. It’s
time that our public officials be held publicly account-
able for how they view the Public Trust Doctrine—and
what better way to do it than to make sure the peo-
ple who elected them in the first place are aware of
their stand on important public trust issues. Once the
voters see the true colors of their legislators, hopeful-
ly the senators and representatives who take lightly
their constitutional mandate to protect and enhance
the state’s natural resources for future generations
will be voted out of office.

In addition, at some point it may become neces-
sary to either: (1) initiate a recall election, as out-
lined in Wis. Stat. 9.10, against any legislator who
fails to properly execute his or her duty to protect the
public trust (CD 124-8); or (2) take any legislators or
DNR officials who egregiously violate their public
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trust responsibilities to court for “misconduct in pub-
lic office,” as defined in Wis. Stat. 946.12. Remember,
the Public Trust Doctrine is rooted in the Wisconsin
Constitution, which every legislator promises to
uphold when sworn into office and every DNR official
is obligated to carry out as an agent of the legislature.
And according to Wis. Stat. 946.12, any public officer
or public employee who “intentionally fails or refuses
to perform a known mandatory, nondiscretionary,
ministerial duty” or commits certain other acts is
“guilty of a Class I felony.”

Enough is enough, and it’s time to start playing
hardball with any clowns who make a mockery of
their responsibility to uphold the public trust. As
Herb said, “Nowhere in [the Wisconsin Constitution]
does it provide for compromises, exemptions, modifi-
cations or variances from protection and enhance-
ment [of the state’s natural resources], not for jobs or
a stimulated economy or for enhancing the net prof-
its of a foreign corporation.” As far as I’m concerned,
if the only way to start turning things around is to
start taking individual legislators and DNR officials to

WIS. STAT. 946.12 MISCONDUCT IN PUBLIC OFFICE.
Any public officer or public employee who does any of the
following is guilty of a Class I felony:
(1) Intentionally fails or refuses to perform a known

mandatory, nondiscretionary, ministerial duty of the
officer’s or employee’s office or employment within the
time or in the manner required by law; or

(2) In the officer’s or employee’s capacity as such officer
or employee, does an act which the officer or employ-
ee knows is in excess of the officer’s or employee’s
lawful authority or which the officer or employee
knows the officer or employee is forbidden by law to do
in the officer’s or employee’s official capacity; or

(3) Whether by act of commission or omission, in the offi-
cer’s or employee’s capacity as such officer or employ-
ee exercises a discretionary power in a manner incon-
sistent with the duties of the officer’s or employee’s
office or employment or the rights of others and with
intent to obtain a dishonest advantage for the officer or
employee or another; or

(4) In the officer’s or employee’s capacity as such officer
or employee, makes an entry in an account or record
book or return, certificate, report or statement which in
a material respect the officer or employee intentionally
falsifies; or

(5) Under color of the officer’s or employee’s office or
employment, intentionally solicits or accepts for the
performance of any service or duty anything of value
which the officer or employee knows is greater or less
than is fixed by law.

court, so be it. To cut legal expenses, perhaps such
cases could even be filed as class action suits. I can
think of more than one state official who I would like
to see called to task.

Raising Court Challenges to any DNR
Decisions or State Statutes that do
not Uphold the Public Trust
Besides suing individual legislators and DNR officials
for failing to carry out their public trust responsibili-
ties, we can also resort to court action to challenge
the constitutionality of any given law enacted by the
legislature or the legality of a decision made by the
DNR. As stated in the Scanlan Report (CD 33-1):

Courts play an important role in ensuring that the
trust is being administered for the public’s benefit.
… Not only does the judiciary have a responsibility
to examine whether the legislature has acted within
the bounds of its regulatory powers, but also to
determine whether the state has acted in conformity
with its “special obligation to maintain the public
trust.” This has been consistently acknowledged for
over one hundred years. … When the court reviews
an action by the legislature or DNR that appears
inequitable or fails to benefit clearly the public inter-
est, the court places the burden on the legislature or
DNR to prove that it has acted for a public purpose.

I am no lawyer and certainly would not know the ins
and outs of how to proceed with a lawsuit regarding
public trust issues. But that’s why we have good
attorneys like Melissa Scanlan (Madison, WI), Keith
Rodli (River Falls, WI), Waring Fincke (West Bend,
WI), Glenn Stoddard (Eau Claire, WI), Gordon
McQuillen (Madison, WI), Roger Buffett (Madison,
WI), Ed Garvey (Madison, WI), Frank Tuerkheimer
(Madison, WI), Laura Sutherland (Madison, WI),
Larry Leventhal (Minneapolis, MN), E. Marie Butler
(Lac Courte Oreilles Reservation), Glenn Reynolds
(Madison, WI) and Tracey Schwalbe (Madison, WI).
You read about most of these lawyers earlier in my
story and how they helped us fight the buzzards in
Rusk County. And several of the names that may not
be familiar to you belong to attorneys who helped my
friends in northeastern Wisconsin during the late
1990s to keep the Crandon mine at bay.

No matter which of these lawyers we’re talking
about, be it Frank Tuerkheimer (who drove from
Madison to Ladysmith on November 10, 1976 to
encourage the hearing examiner for the Flambeau
project to require Kennecott to mine under its parent
name rather than create a new subsidiary), Larry
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Leventhal and Tracey Schwalbe (who helped the
tribes defend their treaty rights at the Master Hearing
for the Flambeau Mine in 1990), Keith Rodli (who
helped us in the summer of 1993 to defend our con-
stitutional right to wade the Flambeau River), or
Glenn Stoddard and Glenn Reynolds (who argued
cases before Judge Janine Geske and Judge Mark
Mangerson in 1999, 2000 and 2001 in an effort to
overturn the Local Agreement for the Crandon mine),
each and every one of these attorneys was basically
doing the same thing—defending the public trust.
And they did a darned good job.

I might add that it’s not always easy to find a
lawyer with the ability, integrity and intestinal forti-
tude to stand up to the multinationals, sue the DNR
or challenge the constitutionality of state laws. For
example, you read the stories about our dealings
with Peter Peshek, Kevin Lyons, William Thiel and
Harry Hertel—and how each of these lawyers really
let us down. Yes, we got burned a few times and I
don’t want the same thing to happen to you, my dear
readers. So I put together a table that lists the con-
tact information for the lawyers who truly helped us
over the years (CD 124-9). Perhaps you will find it
useful as you face your own battles against those
who would trample your rights in natural resource
matters.

Advancing Legislation to Amend or
Repeal Existing Laws that Violate
the Public Trust
I am not a fan of going to court if it can at all be
avoided. Having been involved in six different law
suits over the Flambeau Mine, I know from personal
experience that court hearings, while sometimes nec-
essary, can be emotionally draining, time-consuming
and expensive.

So let me offer another approach to defending our
rights under the Public Trust Doctrine. It has to do
with supporting the efforts of good legislators like
Rep. Spencer Black (D-Madison) and Sen. Russ
Decker (D-Schofield), who have a proven track
record of trying to close the loopholes and fill the
gaps in Wisconsin’s mining and environmental laws.
For example, in 2003 Black and Decker teamed up
with other legislators including Sen. Dave Hansen
(D-Green Bay), Rep. Terri McCormick (R-Appleton),
Rep. Jon Richards (D-Milwaukee), Sen. Tim Carpen-
ter (D-Milwaukee), Rep. Judy Krawczyk (R-Green
Bay), Rep. Gary Sherman (D-Port Wing) and Rep.
Frank Boyle (D-Superior) to sponsor legislation that

would have: (1) toughened groundwater quality
standards for mining activities; (2) required mining
companies to follow the state’s hazardous waste law;
and (3) prohibited the DNR from granting exemp-
tions to department rules that regulate the “storage
and disposal of solid waste and hazardous waste as
they relate to mining waste.” All of these provisions
were contained in 2003 Senate Bill 157 and 2003
Assembly Bill 420 (CD 124-10). And in case any of
this sounds familiar, it’s because a similar proposal
(2001 SB 271) had been introduced by a number of
the same legislators several years earlier, as discussed
in the previous chapter. Unfortunately, however, just
like in 2001, the 2003 version of the bill went
nowhere fast in the Republican-controlled legislature.
I might add that the same thing happened to 2003 AB
91 (identical to 2001 SB 160), which would have
banned the use of cyanide in Wisconsin mining oper-
ations (CD 124-11).

When a good piece of legislation like 2003 SB 157
or 2003 AB 91 is introduced in the Wisconsin
Legislature, we must get involved in supporting the bill
by circulating petitions and keeping the issue alive in
our newspapers. Hundreds of letters to the editor and
thousands of signatures on petitions are what finally
forced the legislature to pass the mining moratorium
bill, and the same strategy can be used over and over
and over to get more good laws on the books.

In closing, my dear readers, it looks like it is up to
regular citizens like you and me to ride herd on those
who are trying to ride rough shod over Wisconsin’s
Public Trust Doctrine. As Herb Buettner wrote (CD
124-3):

The final power and responsibility of assuring that
the state fulfills its constitutionally mandated trust
of the people’s natural resources, that it protects and
enhances them, lies with the people. It is every citi-
zen’s right and duty to demand that the State of
Wisconsin manages them wisely so they will be
passed on to succeeding generations undiminished in
quality or quantity.

And with the help of good legislators and good attor-
neys, we will prevail. We must prevail.
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