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INTRODUCTION 

Flambeau’s appeal in this matter proves that an award of attorneys’ fees is 

appropriate.  If WRPC1 did not meaningfully prevail in a way that warrants an award 

of fees, Flambeau would have no reason to appeal the merits decision in this case.2

Nonetheless, Flambeau argues that the district court properly exercised its 

discretion when it summarily denied all fees to WRPC in light of so-called “unusual 

circumstances.” (Dkt. #34 at 45-52.) The circumstances identified by Flambeau that led 

the district court to deny all fees are not “unusual” or relevant to the fees analysis the 

district court should have, but did not, undertake. Congress’ intent was “to encourage 

litigation which will assure proper implementation and administration of the act or 

otherwise serve the public interest,” Ruckelshaus v. Sierra Club, 463 U.S. 680, 687 (1983) 

(quoting the legislative history of the Clean Air Act’s fee-shifting provision), and no 

federal court of appeals has upheld the denial of all attorneys’ fees to a prevailing Clean 

Water Act citizen suit plaintiff. Instead, the circuits have uniformly held that a district 

 

Flambeau concedes that WRPC is the prevailing party, as it must since WRPC obtained 

a judgment in its favor from which Flambeau now appeals. As the prevailing party, 

WRPC is entitled to an award of fees under the Clean Water Act, 33U.S.C. 1365(d). 

                                                           
1 “WRPC” refers collectively to Plaintiffs-Appellees/Cross-Appellants Wisconsin 

Resources Protection Council, Center for Biological Diversity, and Laura Gauger. 
 
2 Flambeau quotes from the district court’s opinion when arguing that WRPC “achieved 

no victory of any significance from their suit.” (Dkt. #34 at 49). If WRPC’s victory is indeed 
insignificant, Flambeau is wasting this Court’s (and WRPC’s) time with its merits appeal. The 
mere fact that Flambeau appealed (and that two amici have filed briefs in support of 
Flambeau’s position) indicates that this case is of far more importance to Flambeau than it 
claims in response to WRPC’s appeal.   
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court’s discretion to deny fees to such plaintiffs is narrow, and that an award of 

attorneys’ fees is appropriate where a plaintiff litigates in good faith, in a manner 

consistent with the goals of the statute, and prevails on the merits of the case.  That is 

exactly what occurred here, and the district court erred and abused its discretion when 

it denied WRPC’s reasonable attorneys’ fees. 

 
ARGUMENT 

I.  A District Court Does Not Have Discretion to Deny Fees To Prevailing Clean 
Water Act Plaintiffs Outright.   

 
Flambeau agrees that the Clean Water Act awards costs of litigation to “any 

prevailing or substantially prevailing party, whenever the court determines that such 

award is appropriate,” but claims district courts have broad discretion to deny fees 

under this provision. (Dkt. #34 at 46 (quoting 33 U.S.C. § 1365(d)). While this Court has 

not yet had the opportunity to consider the precise criteria for fee-shifting under the 

Clean Water Act, it has held under the analogous fee-shifting provision of the Clean Air 

Act that “[a]n award is appropriate if the party seeking fees obtained some success on 

the merits.” Sierra Club v. Khanjee Holding (US) Inc., 655 F.3d 699, 708 (7th Cir. 2011) 

(citing Ruckelshaus, 463 U.S. at 688). Clean Water Act plaintiffs that achieve success on 

the merits are similarly entitled to fees.  

However, this Court’s precedent interpreting civil rights fee-shifting statutes and 

other circuits’ precedents interpreting the Clean Water Act’s fee-shifting provision have 

recognized a narrow exception when the courts find that “special circumstances” make 

an award of fees unjust. Those precedents establish that only when plaintiffs have 
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engaged in dilatory conduct or brought on other procedural irregularities, or 

relinquished their right to seek fees, may courts find that “special circumstances” 

warrant denying or limiting fees. Thus, even if this Court were to apply the “special 

circumstances” exception to the Clean Water Act, the discretion of a district court to 

deny fees to prevailing plaintiffs is accordingly very narrow.   

A. A District Court’s Discretion to Deny Fees to a Prevailing Plaintiff is Narrow 
and Limited to Cases Where “Special Circumstances” Make the Award of Fees 
Unjust. 
 

Flambeau first argues, after a cursory review of the applicable case law, that the 

district court is endowed with near-limitless discretion to deny prevailing Clean Water 

Act plaintiffs their attorneys’ fees.  (Dkt. #34 at 45-48.) Flambeau is incorrect; district 

courts may not deny prevailing plaintiffs their attorneys’ fees out of hand, or at least 

absent a clear showing that special circumstances make the award of fees unjust.  

This Court has not recognized any exception to the rule that a “prevailing or 

substantially prevailing party” should receive its fees under the Clean Water Act, and it 

should ensure the district court observes this rule in determining a reasonable fee on 

remand. If the Court recognizes the “special circumstances” exception, the district 

court’s discretion to deny fees must be limited based on prior precedent. As this Court 

has noted, “[d]iscretion without a criterion for its exercise is authorization of 

arbitrariness.” York Ctr. Park Dist. v. Krilich, 40 F.3d 205, 209 (7th Cir. 1994) (quoting 

Brown v. Allen, 344 U.S. 443, 496 (1953), and reversing a denial of costs in a Clean Water 

Act suit). 
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This Court has explained, under the fee-shifting provisions of civil rights 

statutes, that “[a]lthough the language of the fee-shifting statutes vests a district court 

with ‘discretion’ to award attorneys’ fees to a prevailing party . . . prevailing civil rights 

plaintiffs are entitled to their attorneys’ fees as a matter of course.” King v. Ill. State Bd. of 

Elections, 410 F.3d 404, 415-416 (7th Cir. 2005) (quoting Hastert v. Ill. State Bd. of Election 

Comm'rs, 28 F.3d 1430, 1438 (7th Cir. 1993) (internal quotations omitted)). That is, 

notwithstanding the fact that most civil rights fee-shifting statutes use the phrase “in its 

discretion . . .,” see, e.g., 42 U.S.C. §§ 1988(b), 2000e-5(k), 12205, prevailing plaintiffs in 

such cases “should ordinarily recover an attorney's fee unless special circumstances 

would render such an award unjust.” Hastert, 28 F.3d at 1439 (emphasis added). As 

discussed below, some courts have also adopted this narrow exception in Clean Water 

Act cases. See, Section I.B., infra. 

The reasons why the district court’s discretion is constrained in civil rights cases 

are straightforward.   

First, . . . the plaintiff is the chosen instrument of Congress to vindicate a 
policy that Congress considered of the highest priority . . . . Second, when 
a district court awards counsel fees to a prevailing plaintiff, it is awarding 
them against a violator of federal law. 

 
King, 410 F.3d at 415 (quoting Christiansburg Garment Co. v. E.E.O.C., 434 U.S. 412, 418, 

54 L. Ed. 2d 648, 98 S. Ct. 694 (1978) (internal quotation and citation omitted)); see also 

Payne v. Milwaukee County, 288 F.3d 1021, 1026 (7th Cir. 2002). 

While there is no bright-line rule identifying exactly what is and is not a “special 

circumstance,” the standard “should be narrowly construed so as not to interfere with 
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the congressional purpose in passing such [fee-shifting] statutes.” Maloney v. Marietta, 

822 F.2d 1023, 1027 (11th Cir. 1987). Moreover, “the burden is on the non-prevailing 

party to make a strong showing that ‘special circumstances’ warrant a denial of fees.” 

Deja Vu of Nashville, Inc. v. Metro. Gov’t of Nashville & Davidson County, 421 F.3d 417, 422 

(6th Cir. 2005) (quotation omitted). It is therefore not surprising that “examples of 

considerations that do not rise to the level of special circumstances are more prevalent 

than examples of considerations that do.” Resurrection Bay Conservation Alliance v. City of 

Seward, 640 F.3d 1087, 1092 (9th Cir. 2011) (emphasis in original).   

Generally, the cases that found special circumstances made the award of fees to 

prevailing plaintiffs unjust fall into one of two categories. The first category involves 

some procedural irregularity caused by, or some misconduct on the part of, plaintiffs or 

their counsel. See, e.g., Palmer v. Chicago, 806 F.2d 1316, 1323 (7th Cir. 1986) (suggesting 

that special circumstances would exist where plaintiffs’ suit was “frivolous, 

unreasonable, or groundless”); Wescott Agri-Products, Inc. v. Sterling State Bank, Inc., 682 

F.3d 1091, 1094 (8th Cir. 2012) (unprofessional conduct of the attorneys was a special 

circumstance); Stewart v. Donges, 979 F.2d 179, 185 (10th Cir. 1994) (denying fees where 

Plaintiff refused to stay the trial while the court of appeals considered whether a 

defendant had qualified immunity); but see Wikol v. Birmingham Pub. Schs. Bd. of Educ., 

360 F.3d 604, 611 (6th Cir. 2004) (rejecting the contention “that a plaintiff’s bad acts are 

special circumstances warranting the denial of attorney fees.”).   

The second category involves a voluntary relinquishment of a party’s right to 

seek fees, through settlement or otherwise. See, e.g., Ellis v. Univ. of Kansas Med. Ctr., 163 
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F.3d 1186, 1200 (10th Cir. 1998) (fees denied to plaintiffs who relinquished their 

entitlement to fees as part of a settlement agreement); Citizens Legal Envtl. Action 

Network, Inc. v. Premium Std. Farms, Inc., 397 F.3d 592, 596 (8th Cir. 2005) (“CLEAN”) at 

596 (upholding the district court’s partial denial of fees where plaintiffs’ former law 

firm had “declared itself satisfied with the fees it has already received[.]”).  

The only two circuit courts to review a district court’s complete denial of 

attorneys’ fees to prevailing Clean Water Act plaintiffs have required a showing of 

“special circumstances”—and, notably, both reversed the district courts’ fee denials. See 

St. John's Organic Farm v. Gem County Mosquito Abatement Dist., 574 F.3d 1054, 1063 (9th 

Cir. 2009); Resurrection Bay, 640 F.3d at 1093; Browder v. City of Moab, 427 F.3d 717, 722 

n.8 (10th Cir. 2005). The holdings of these cases are consistent with civil rights cases 

limiting the district court’s discretion to deny fees to prevailing plaintiffs. As the 

Supreme Court has noted, Congress enacted the fee-shifting provisions of 

environmental statutes to “encourage citizen participation in the enforcement of 

standards and regulations established under” them. Pennsylvania v. Del. Valley Citizens' 

Council for Clean Air, 478 U.S. 546, 560 (1986) (quoting Clean Air Act legislative history, 

S. Rep. No. 91-1196 at 38). Thus, citizens who bring “legitimate actions” under 

environmental statutes are “performing a public service and in such instances the courts 

should award costs of litigation to such party.” Id.; see also Khanjee Holding, 655 F.3d at 
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708 (recognizing that Congress “considered a fee recovery to be consonant with the 

public interest” in order to encourage meritorious litigation under the Clean Air Act).3

Thus, while this Court has held that fees are appropriately awarded to plaintiffs 

obtaining some success on the merits in the environmental setting, this Court’s civil 

rights precedents and environmental precedents from other courts recognize that only 

limited “special circumstances” can thwart a prevailing plaintiff’s entitlement to fees. 

  

B. Every Circuit Court of Appeals to Consider Fee-Shifting under the Clean Water 
Act has Held that a District Court’s Discretion to Deny Fees to a Prevailing 
Plaintiff is Narrowly Limited. 
 

Flambeau haphazardly quotes Clean Water Act cases from other circuits for its 

argument that “the district court has the discretion to deny attorneys’ fees in a CWA 

case.” (Dkt. #34 at 46-47). In doing so, it ignores the criteria appellate courts have 

imposed on district courts in exercising their discretion. Looking beyond the headnotes 

of the cases Flambeau cites shows that the circuits are in agreement that the discretion is 

exceedingly narrow. None of the cases cited by Flambeau supports the proposition that 

a court may deny all fees to a prevailing Clean Water Act plaintiff who has litigated in 

good faith consistent with the objectives of the Act, and all of the cases cited by 

                                                           
3 As this Court has noted in the civil rights context where Congress has also enacted fee-

shifting provisions to encourage citizen participation, as a practical matter, “[i]t is impossible, 
unless there is an expectation of a fee award (and often not then), to interest a competent lawyer 
in bringing a suit in federal court to recover a small amount of damages, unless the plaintiff is a 
rich person willing to finance the suit out of his own pocket[.]” Hyde v. Small, 123 F.3d 583 (7th 
Cir. 1997). An arbitrary or ambiguous standard for fee-shifting, such as that applied by the 
district court, frustrates Congressional intent by dissuading citizens and their counsel from 
bringing meritorious citizen suits. See, e.g., R.258-16 (Parenteau Decl.) ¶¶7-12; R.258-17 (Tebbutt 
Decl.) ¶¶ 4-6.  
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Flambeau either upheld a full or partial award of attorney’s fees or reversed a complete 

denial of attorneys’ fees.  

Three of the cases cited by Flambeau are simply inapplicable here, because they 

involved a fee request by intervenors (as opposed to prevailing plaintiffs) or by a party 

who had already been awarded some fees. See United States v. Comunidades Unidas 

Contra la Contaminacion, 204 F.3d 275, 282-283 (1st Cir. 2000) (remanding a denial of fees 

to an intervening party in a Clean Water Act case); Chemical Mfrs. Assn. v. U.S. Envtl. 

Protection Agency, 885 F.2d 1276, 1279 (5th Cir. 1989) (awarding fees to a prevailing 

intervenor, noting that “an award is usually ‘appropriate’ when a party has advanced 

the goals of the statute invoked in the litigation” even where the intervenor had 

obtained only a procedural remedy that would have substantive consequences for the 

future implementation of the Clean Water Act); CLEAN, 397 F.3d at 596 (upholding the 

district court’s partial denial of fees, agreeing that it would not be “appropriate” to 

award fees to a plaintiff who would either retain the fees itself “as a windfall” or 

forward the fees to its former law firm, “which has declared itself satisfied with the fees 

it has already received[.]”).  

The other cases relied upon by Flambeau, while stating that the Clean Water Act 

gives district courts some amount of discretion when awarding fees, actually 

constrained this discretion considerably in accordance with Congressional policy and 

are more in line with WRPC’s position. In Atlantic States Legal Foundation, Inc. v. Tyson 

Foods, Inc., the Eleventh Circuit reversed a district court’s grant of summary judgment 

to a Clean Water Act defendant, and took issue with the district court’s offhand 
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statement that “an award of attorney’s fees under section 1365(d) may well prove to 

[sic] inappropriate.” 897 F.2d 1128, 1143 (11th Cir. 1990). The Tyson Foods court 

specifically recognized that the district court’s discretion to deny fees was limited under 

the Act: 

The award of fees is within the discretion of the district court; however, 
the sound exercise of that discretion will not allow the court to deny fees 
and costs absent good cause. In a case like the instant one, where a 
citizens group has succeeded on the merits, we cannot conceive of any 
grounds that would justify a denial of fees and costs. 

 
Id. (emphasis added). The Eleventh Circuit then remanded the case to the district court 

with instructions to grant the plaintiff’s request for attorneys’ fees and costs, “keeping 

in mind that [the plaintiff] is to be considered a ‘prevailing party’ within the meaning of 

the Clean Water Act,” and instructing the district court to “give principled reasons . . . 

and show its calculation” with respect to the ultimate fee award. Id. Thus, Tyson Foods 

stands for the proposition that a district court lacks discretion to deny fees to a 

“prevailing party” that has “succeeded on the merits,” and the district court must 

provide a rational basis for awarding something less than the full fee award sought by 

the plaintiff.   

In Stoddard v. Western Carolina Regional Sewer Authority, the district court had 

actually awarded the plaintiffs their attorney’s fees even though it assessed zero civil 

penalties against the defendant, but had awarded damages under pendant state-law 

claims. 784 F.2d 1200, 1209 (4th Cir. 1986). The Fourth Circuit rejected the defendant’s 

assertion—which is much like Flambeau’s argument here—that an award of fees was 

not appropriate because the litigation “did not help further the goals of the Act,” and 
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instead found that the plaintiffs had “pursued and obtained remedies under the Act in 

the manner provided for by section 1365, and their actions will tend to ensure 

compliance with the Act in the very manner contemplated by Congress[.]” Id. The 

circuit court remanded the matter to the district court to assess penalties and upheld the 

fees award—without consideration of the amount of penalties that were ultimately 

awarded.  Id. Thus, Stoddard stands for the proposition that an award of attorneys’ fees 

to prevailing CWA plaintiffs is appropriate where “they have pursued and obtained 

remedies under the Act,” regardless of the amount of penalties assessed. Id.   

In St. John's Organic Farm, the Ninth Circuit reversed the district court’s denial of 

fees to a prevailing CWA plaintiff, holding that “the district court may deny attorney’s 

fees to a prevailing plaintiff under § 1365(d) only where there are ‘special 

circumstances.’” 574 F.3d at 1063. The Ninth Circuit explained that under this standard, 

“the court's discretion to deny a fee award to a prevailing plaintiff is narrow . . .  and a 

denial of fees on the basis of ‘special circumstances’ is extremely rare.” Id. at 1065 

(internal quotations omitted). While the St. John’s court did not provide further 

guidance on what circumstances might justify a complete denial of fees, the court 

notably rejected one of the purported “special circumstances” claimed by Flambeau 

here: the defendant’s “good faith belief that it was following the law.” Id. (See Dkt. #34 

at 48-50). Thus, the St. John’s court agreed that fees may be denied to a prevailing CWA 

plaintiff only in “extremely rare” cases where “special circumstances” make the award 

unjust, and that the defendant’s good faith belief that it was following the law is not 

such a circumstance.   
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In a subsequent CWA case (one not discussed by Flambeau), the Ninth Circuit 

rejected precisely the same arguments made by Flambeau here, finding that the 

following were not special circumstances justifying the denial of fees: (1) an award of 

only $1 civil penalty out of $76 million sought by the plaintiff; (2) the “lack of evidence 

of actual pollution”; (3) the “lack of evidence of an economic benefit” by the defendant; 

and (4) the fact that the defendant had not changed its behavior as a result of the suit. 

Resurrection Bay, 640 F.3d at 1093.   

Finally, in Browder, the Tenth Circuit reversed the district court’s denial of 

attorneys’ fees to the prevailing plaintiffs, recognizing that under that circuit’s 

precedent fees may be denied if special circumstances “would make the award of 

attorney’s fees . . . unjust.” 427 F.3d at 722 n.8. The court cited two Tenth Circuit civil 

rights cases that found special circumstances on procedural grounds: one where the 

plaintiff opted to proceed with trial while defendant appealed a finding of qualified 

immunity even though one of the defendants had sought a stay, and ultimately won his 

appeal on qualified immunity, voiding the trial, and thus “was responsible for the 

district court proceeding with the trial without jurisdiction”; and the other where the 

plaintiff gave up its “statutory entitlement to fees as part of the settlement 

arrangement.” Id. (citing Donges, 979 F.2d at 184; Ellis, 163 F.3d at 1200); see also Donges, 

979 F.2d at 182-83 (reducing, but not denying in full, the fee request).  

The Browder court also indicated that the degree of plaintiffs’ success should not 

be a factor when determining whether to award fees in the first instance, but that the 

district court “retains discretion to adjust the award commensurate with the degree of 
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success obtained.” 427 F.3d at 723. On remand, the district court concluded it would be 

an abuse of discretion to deny fees to the prevailing plaintiffs, even though they had 

achieved only limited success in the litigation. Browder v. City of Moab, No. 2:99-CV-807 

BSJ, 2008 U.S. Dist. LEXIS 19554, *10-11 (D. Utah March 12, 2008).   

If Flambeau had delved more deeply into the case law it cited,4

                                                           
4 Flambeau cites no cases from either the Third or the Sixth Circuits, but these circuits 

have considered fee-shifting under the Clean Water Act and also found a district court’s 
discretion to be limited in this context.  

 it would have 

found that none of the cases support the outright denial of attorneys’ fees to prevailing 

plaintiffs in a Clean Water Act citizen suit.  Even the First and Eighth Circuits—which 

Flambeau contends have “the most lenient standard for an exercise of discretion” with 

respect to attorney’s fees (Dkt. #34 at 49)—have explicitly rejected Flambeau’s extreme 

position. See, e.g., Diaz-Rivera v. Rivera-Rodriguez, 377 F.3d 119, 124 (1st Cir. 2004) 

(holding in a § 1988 case that “although this fee-shifting provision is couched in 

permissive terminology, awards in favor of prevailing civil rights plaintiffs are virtually 

obligatory” and upholding an award of fees to plaintiffs who obtained only nominal 

 In Pennsylvania Environmental Defense Foundation v. Canon-McMillan School District, 152 
F.3d 228 (3d Cir. 1998), the Third Circuit upheld a fee award by noting that the CWA 
“places no restriction on the award other than that the party entitled to the award be 
‘prevailing or substantially prevailing’” and further instructed that the “starting point” 
for the fee analysis was the lodestar figure. Id. at 231.  

 In  Sierra Club v. Hamilton County Bd. of County Commissioners, 504 F.3d 634 (6th Cir. 
2007), the Sixth Circuit upheld a fee award to a CWA plaintiff whose citizen suit was 
consolidated with an EPA enforcement action against the same defendant and who was 
not even a signatory to the final consent decree, noting first that “to the extent that the 
Sierra Club was a ‘prevailing or substantially prevailing party,’ it was entitled to 
attorneys’ fees under section 1365(d)” and subsequently rejecting the contention that the 
fee award should be reduced because “Sierra Club enjoyed only a de minimis level of 
success.” Id. at 642, 645.  

The Second Circuit appears not to have considered the question of a district court’s discretion to 
deny fees under the Clean Water Act.   
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damages of $1 per plaintiff on a successful due process claim); Kline v. W. City of Kan. 

City, 245 F.3d 707, 708 (8th Cir. 2001) (holding in a § 1988 case that a “prevailing 

plaintiff ordinarily is to be awarded attorney’s fees in all but special circumstances.”) 

WRPC is not aware of any circuit that has denied all fees to a prevailing Clean 

Water Act citizen-suit plaintiff, under the “special circumstances” standard or on any 

other basis.5

II. The District Court Erred And Abused Its Discretion When It Summarily Denied 
WRPC’s Attorneys’ Fees.  

  Flambeau’s cursory case citations notwithstanding, this Court’s civil rights 

precedents and Clean Water Act cases decided by other circuits make clear that a 

district court’s discretion to deny all fees to prevailing citizen-suit plaintiffs is extremely 

narrow, and at a minimum requires a showing that special circumstances make a fee 

award unjust. 

 
The district court abused its discretion in denying WRPC’s attorneys’ fees by 

failing to consider the correct standard under 33 U.S.C. § 1365(d) and relevant case law, 

and by applying irrelevant and arbitrary factors to its perfunctory analysis. In so doing, 

the district court ventured far outside established precedent under either environmental 

or civil rights fee-shifting statutes, and its denial of WRPC’s fees must be reversed.   

 

                                                           
5 WRPC located only one circuit court case where fees were denied to a prevailing Clean 

Air Act plaintiff. Western States Petroleum Ass’n v. EPA, 87 F.3d 280, 286 (9th Cir. 1996) (denying 
fees in a suit brought by industry groups that the court found were “financially able to and 
would have litigated regardless of any potential for a fee award, [and] have not contributed 
substantially to the goals of the Clean Air Act” because they sought to weaken regulatory 
requirements under the Act). This Court has noted the minimal relevance of Western States to 
citizen suits brought by those seeking to enforce environmental requirements. See Khanjee 
Holding, 655 F.3d at 709.   
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A. WPRC is Entitled to Fees Because it Obtained “Some Success on the Merits” and 
“Special Circumstances” do not Warrant the Denial of Fees. 
 

WRPC has satisfied the only criterion recognized by this Court for obtaining fees 

under an environmental statute: a fee award is appropriate because WRPC has obtained 

“some success on the merits.” Khanjee Holding, 655 F.3d at 708. The district court failed 

to apply or even consider this standard, and its decisions should be reversed on this 

basis alone. 

If this Court chooses to apply the “special circumstances” exception as outlined 

above, Section I, supra, it should find those circumstances do not exist here.  WRPC 

engaged in no bad faith or misconduct in pursuing this case, and Flambeau makes no 

claims to the contrary. Additionally, WRPC did not relinquish its right to fees. Again, 

the district court should be reversed due to its failure to apply or consider this standard. 

B. Flambeau Identifies no Circumstances Warranting the Denial of Fees. 

Flambeau contends that the district court “reasonably exercised its discretion” 

when it denied WRPC’s attorneys’ fees because “unusual circumstances” make an 

award of fees “unjust and inappropriate[.]”(Dkt. #34 at 48-49). Yet the circumstances 

Flambeau cites are not “unusual” and do not support the outright denial of all fees. At 

most, the “unusual circumstances” cited by Flambeau either relate to the district court’s 

calculation of civil penalties, or would be more appropriately included as part of 

Flambeau’s argument concerning the reasonableness of the fee here. Flambeau’s post hoc 

attempts to shore up the district court’s legal analysis should be rejected. 
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1. Flambeau’s conduct and good-faith reliance on the wrong permit is 
not a “special circumstance” that supports the denial of fees. 

 
First, Flambeau argues that its CWA violations were essentially the Wisconsin 

Department of Natural Resources’ (“WDNR”) fault, and therefore it should not be held 

responsible for WRPC’s fees. (Dkt. #34 at 49-50.) But Flambeau’s compliance with the 

wrong permit neither relieved it of Clean Water Act liability nor amounts to a “special 

circumstance” justifying the denial of fees. Lampher v. Zagel, 755 F.2d 99, 104-105 (7th 

Cir. 1985) (defendant’s good faith is not a “special circumstance[] that would support 

the denial of . . . fees.”); St. John's Organic Farm, 574 F.3d at 1064 (a defendant’s “good 

faith belief that it was following the law” is irrelevant to the question of whether an 

award of fees is appropriate).  

Flambeau claims that it should not have to “foot the bill” for what it describes as 

a “challenge to Wisconsin’s regulatory scheme.” (Dkt. #34 at 50 n.21.) But it makes no 

difference that WRPC’s suit touched on issues of Clean Water Act implementation that 

could potentially be—but have not been—resolved by future agency rulemaking. See, 

e.g., Decker v. Nw. Envtl. Def. Ctr., No. 11-338, 568 U.S. __ (March 20, 2013), slip op. at 8-9 

(holding that the Act’s provision for the review of Environmental Protection Agency 

(“EPA”) actions “does not bar a district court from entertaining a citizen suit under § 

1365 when the suit is against an alleged violator and seeks to enforce an obligation 

imposed by the Act or its regulations” notwithstanding the fact that the scope of an 

EPA regulation was a central issue in the case); Hastert, 28 F.3d at 1443-1444 (noting that 

civil rights litigation is appropriate “whenever the political branches of government fail 
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to vindicate important rights” and bringing such cases is “hardly a reason to deny 

attorneys’ fees”); Martin v. Heckler, 773 F.2d 1145, 1151 (11th Cir. 1985) (agency delay or 

unwillingness to comply with the law was not a special circumstance supporting denial 

of fees). 

Flambeau also cites what it calls its “exemplary conduct” as a proper basis for 

denying fees.  In support of this argument, Flambeau cites its compliance with other 

environmental laws and permits (such as its state-law Mining Permit), its “history of 

cooperation with WDNR,” and its “contribution to the local community.” (Dkt. #34 at 

50). These facts, as found by the district court in addressing the amount of penalty to 

assess (see SA.33-37), are neither relevant to Clean Water Act liability nor to the fee-

shifting analysis. Nor does Flambeau explain why it would be “unusual” for a 

regulated facility to cooperate with a state agency or contribute to the community in 

which it resides.  

In short, Flambeau’s claims of good faith and compliance with other 

environmental requirements do not amount to special circumstances warranting the 

denial of fees here. 

2. WRPC’s citizen suit advanced the goals of the Clean Water Act. 

Next, Flambeau asserts that an award of fees “would not advance the goals of the 

[Clean Water Act].” (Dkt. #34 at 50). Flambeau is wrong, most obviously because that 

determination has already been made by Congress in enacting the Clean Water Act’s 

strict liability scheme and by providing for citizen enforcement of the Act’s 

requirements and prohibitions. See Khanjee Holding, 655 F.3d at 708 (recognizing that 
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Congress “considered a fee recovery to be consonant with the public interest” in order 

to encourage meritorious litigation under the Clean Air Act); Stoddard, 784 F.2d at 1209 

(finding “no merit” to the contention that the underlying litigation did not further the 

goals of the Clean Water Act, because the plaintiffs “pursued and obtained remedies 

under the Act in the manner provided for by section 1365, and their actions will tend to 

ensure compliance with the Act in the very manner contemplated by Congress[.]”). 

WRPC brought suit to abate an ongoing, unlawful discharge of toxic 

concentrations of copper to a stream—surely a goal that is fully consistent with the 

Clean Water Act.  Moreover, the district court’s decisions (including its summary 

judgment decision) show that the litigation was consonant with the goals of the Act 

because those decisions will help “ensure proper administrative implementation of the 

environmental statutes.” Nat’l Wildlife Fed’n v. Hanson, 859 F.2d 313, 317 (4th Cir. 1988) 

(citing Del. Valley Citizens' Council, 106 S. Ct. at 3092-94). The district court’s summary 

judgment decision on the scope of the permit shield, specifically, “served a key purpose 

of the citizen suit provision which is to ensure that the agencies fulfill their duties under 

the [Act] responsibly.” Id.; see also R.258-16 (Parenteau Decl.) ¶¶10-12. 

 Flambeau also contends that its pollutant discharges “never jeopardized water 

quality in any way” (Dkt. #34 at 50-51), but even if that were true it would not justify a 

denial of attorneys’ fees. Resurrection Bay, 640 F.3d at 1093 (holding that a “lack of 

evidence of actual pollution” was not a special circumstance). Environmental harm is 

not an element of Clean Water Act liability, see Friends of the Earth, Inc. v. Laidlaw Envtl. 

Servs. (TOC), Inc., 528 U.S. 167, 181-182 (2000), so WRPC rightfully prevailed without 
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the district court making a finding of environmental harm. Regardless, the trial record 

clearly shows that Flambeau discharged acutely toxic concentrations of copper to 

Stream C (See Dkt. #31 at 11-12) and that WDNR is proposing to list the stream as 

“impaired” due in part to acute copper toxicity. (Id.) See Wis. Admin. Code § NR 

105.03(1) (WDNR definition of “acute toxicity” as “the ability of a substance to cause 

mortality or an adverse effect in an organism which results from a single or short-term 

exposure to the substance.”).  

Finally, to the extent Flambeau suggests that the amount of fees sought—as 

opposed to the award of any fees in the first instance—would “contravene, not advance, 

the goals of the CWA” (see Dkt.#34 at 50-51), its argument is misplaced. WRPC 

submitted a motion for reasonable fees. (See R.258-1.) Flambeau chose not respond to 

the fee petition—only to WRPC’s request that the court reconsider its outright denial of 

fees. (R.270.) While WRPC believes that its fees should be awarded as requested, WRPC 

recognizes that Flambeau may wish to dispute the amount sought, and to that end, the 

district court may possibly consider the degree of success WRPC obtained.6

                                                           
6 As this Court has explained, considering the proportionality of the size of the damage 

award obtained versus what was received “seems to be losing favor.” Anderson v. AB Painting & 
Sandblasting, Inc., 578 F.3d 542, 544-45 (7th Cir. 2009). At most, it is “one factor” a district court 
may consider in determining a fee award. Schlacher v. Law Offices of Phillip J. Rotche & Assoc., 
P.C., 574 F.3d 852, 857 (7th Cir. 2009). More frequently, the lodestar is presumed to be sufficient.  
Perdue, 130 S.Ct. at 1673.     

 However, 

this assessment does not affect a plaintiff’s eligibility for a fee award. See, e.g., Browder, 

427 F.3d at 723 (holding plaintiffs’ degree of success should not be a factor when 

determining whether to award fees, but that the district court “retains discretion to 
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adjust the award commensurate with the degree of success obtained”). Because the 

district court denied fees outright, there has been no exercise of discretion to determine 

the reasonable fee award.   

In sum, WRPC’s enforcement action, and the award of fees here, are fully 

consistent with the goals of the Clean Water Act. 

3. Remedies obtained by WRPC support an award of attorneys’ fees.  

Flambeau next argues that the denial of fees was proper because the district 

court found that WRPC “achieved no victory of any significance” in this case. (Dkt. #34 

at 51.) With all due respect to the district court, this conclusory statement (echoed by 

Flambeau) is belied by the very fact that Flambeau appealed the final judgment, most 

notably on the permit shield issue which is clearly significant enough to draw the 

attention of amici.   

While the degree of WRPC’s success—including the size of the penalty imposed 

by the district court—might well be a factor Flambeau would cite to argue that the fee 

should be reduced when the burden shifts to it to show why WRPC’s request is 

unreasonable, it should not have been be a factor for the district court to sua sponte deny 

the award in the first place. Other factors cited by WRPC in its proposed fee motion, 

which the court should have also considered, support its full request as the reasonable 

fee. (See R.258-1 at 23-32.) As this Court well recognizes, “the mere fact that a suit does 

not result in a large award of damages . . . is not a good ground for refusing to award 

any attorneys’ fees.” Hyde, 123 F.3d at 585; see also Harper v. City of Chicago Heights, 223 

F.3d 593, 603 (7th Cir. 2000) (holding in a § 1988 case that “‘the degree of the plaintiff’s 
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overall success goes to the reasonableness of the award . . ., not to the availability of a 

fee award vel non.’”) (quoting Texas Teachers Ass'n v. Garland Indep. Sch. Dist., 489 U.S. 

782, 791-93 (1989)); Resurrection Bay, 640 F.3d at 1093 (holding that a $1 civil penalty in a 

Clean Water Act suit did not warrant the denial of fees).   

In the end, WRPC is a “prevailing party” under the Clean Water Act and should 

receive a fee award because it obtained success on the merits. Additionally, assuming 

the “special circumstances” test applies, this Court should instruct the district court on 

remand that no such circumstances exist in this case, including those circumstances 

identified by Flambeau as the purported justification for the court’s denial of WRPC’s 

fees. The district court abused its discretion in finding that unspecified “unusual 

circumstances” warranted the denial of fees here, and its decision should be reversed.  

C. The District Court’s Procedural Errors Alone were an Abuse of Discretion and 
Warrant Reversal of its Denial of WRPC’s Attorneys’ Fees. 

 
Flambeau briefly argues that WRPC’s “procedural objections” to the district 

court’s sua sponte denial of fees do not provide a basis to reverse the district court. (Dkt. 

#34 at 52-54.) Yet it is clear that the district court did make procedural errors with 

respect to WRPC’s fee requests and reversal is warranted. 

1. The district court erred by failing to explain its rationale for 
denying WRPC its attorneys’ fees. 

 
As WRPC explained in its opening brief, to provide meaningful appellate review 

a district court must adequately explain the basis for its award or denial of fees. (Dkt. 

#31 at 53-55). “It is essential that the judge provide a reasonably specific explanation for 

all aspects of a fee determination.” Perdue v. Kenny A., 559 U.S. 542, 130 S. Ct. 1662, 1676 
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(2010); see also Sottoriva v. Claps, 617 F.3d 971, 975 (7th Cir. 2010) (explaining that “the 

district court . . . bears the responsibility of justifying its conclusions” in its fees 

decision); Tyson Foods, Inc., 897 F.2d at 1143 (“the district court must articulate the 

decisions it made, give principled reasons for those decisions, and show its 

calculation”) (internal quotations omitted). 

The district court’s opinions with respect to fees do not meet this standard: both 

of them are short, cite no case law regarding fee-shifting under the Clean Water Act or 

other statutes, do not identify what (if any) legal standard the court was applying, and 

do not specifically explain which facts the court was relying upon to support its denial 

of fees. (SA.39 at 37; A.1-2.)   

Flambeau contends that the district court’s “36 pages of findings” in its July 24, 

2012 opinion and order (SA.39) detail why the circumstances of this case are “unusual” 

and support the denial of fees. (Dkt. #34 at 52-53.) However, the district court’s order 

does not explain which (if any) of these circumstances affected its decision to deny fees, 

and many of these “findings” are only relevant, if at all, to the court’s findings of 

liability and its decision on penalties and injunctive relief.   

Because the district court failed to adequately justify its conclusions, reversal of 

its denial of WRPC’s fees is proper here. Sottoriva, 617 F.3d at 975. 
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2. The district court may not avoid the lodestar method of calculating 
reasonable fee on the basis of alleged “de minimis” relief. 

 
 As its final argument, Flambeau suggests that the district court may sidestep the 

lodestar method of calculating a reasonable fee award it if “has a foundation to deny 

fees entirely[.]” (Dkt. #34 at 54) (citing Simpson v. Sheahan, 104 F.3d 998, 1001 (7th Cir. 

1997) and Cartwright v. Stamper, 7 F.3d 106, 110 [sic] (7th Cir. 1993)). Its argument is 

sparse, but judging by the cases it cites Flambeau appears to suggest that WRPC’s 

victory was de minimis and therefore the district court could avoid the lodestar method 

under Farrar v. Hobby, 506 U.S. 103 (1992). This is wrong for several reasons. 

 First, as even Flambeau appears to recognize, “the Seventh Circuit’s de minimis 

test in the civil rights context should not be directly applied” to the Clean Water Act 

(Dkt. #34 at 51), and other circuits agree. Hamilton County, 504 F.3d at 645 (rejecting 

defendant’s argument that a prevailing CWA plaintiff’s fee award “should be radically 

reduced because the [plaintiff] enjoyed only a de minimis level of success”); Browder, 

427 F.3d at 722 (noting that plaintiff’s “ultimate degree of success or magnitude of relief 

obtained is irrelevant to the question of eligibility for a fee award”); see also Am. Canoe 

Ass'n v. City of Louisa, 683 F. Supp. 2d 480, 484-485 (E.D. Ky. 2010) (explaining that it “is 

incorrect” to argue that a CWA plaintiff’s success “was de minimis . . . and, thus, it 

should not receive an award of attorney fees.”). No court has extended the de minimis 

exception recognized by Farrar outside of the civil rights context.   

Second, the policy reasons for finding a de minimis exception to fee-shifting in 

civil rights cases simply do not apply to environmental statutes. While civil rights 
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plaintiffs are entitled to seek damages “designed to compensate injuries caused by the 

constitutional deprivation,” Farrar, 506 U.S. at 115, Clean Water Act plaintiffs are not 

authorized by statute to pursue damages that benefit them financially, see Hanson, 859 

F.2d at 317, but instead are limited to civil penalties that are payable to the U.S. 

Treasury and are capped by statute. 33 U.S.C. § 1319(d). Moreover, consistent with this 

Court’s Clean Air Act precedents (and as the district court ruled shortly before trial, see 

R.218 at 2), the burden is on the defendant in a Clean Water Act case to prove that any 

reduction from the maximum amount of civil penalties is warranted. United States v. 

B&W Inv. Properties, 38 F.3d 362, 368 (7th Cir. 1994) (“[i]n considering fines under the 

[Clean Air Act], courts generally presume that the maximum penalty should be 

imposed”); Khanjee Holdings, 655 F.3d at 707.  For these reasons, an objective comparison 

between the “the judgment recovered and the recovery sought” by a plaintiff is difficult 

if not impossible to perform in the Clean Water Act context and would lead to unjust 

results.  Farrar, 506 U.S. at 121-22 (O’Connor, J., concurring).   

Finally, even if a de minimis threshold could form the basis for a complete denial 

of attorneys’ fees under the Clean Water Act, the district court should have first 

assessed “the difference between the judgment recovered and the recovery sought, the 

significance of the legal issue on which the plaintiff prevailed and, finally, the public 

purpose served by the litigation.” Cartwright, 7 F.3d at 109 (citing Farrar, 506 U.S. at 121-

22 (O’Connor, J., concurring)).  Even though WRPC noted this standard in its motion for 

award of attorneys’ fees (see R.258-1 at 34-44), the district court did not apply or even 

mention it, and thus abused its discretion in denying WRPC’s attorneys’ fees.   
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CONCLUSION 

For the foregoing reasons, the district court erred when it applied the wrong 

legal standard for fee-shifting under the Clean Water Act and abused its discretion 

when it denied WRPC’s reasonable costs of litigation. WRPC respectfully request this 

Court reverse the district court’s denial of fees, find that WRPC is entitled to an award 

of such fees under 33 U.S.C. 1365(d), and remand the case to the district court for a 

calculation of the appropriate fee. 

 

Dated this 22nd day of March, 2013. 
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