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 INTRODUCTION 

Appellant/Cross-Appellee, Flambeau Mining Company (“Flambeau”), has 

an exemplary record of environmental protection.  In 23 years of working with the 

Wisconsin Department of Natural Resources (“WDNR”), Flambeau cooperated, 

never violated its permits, and did everything the WDNR asked of it and more.  

Flambeau caused no environmental harm. 

With this environmental record, it is, therefore, surprising that Flambeau 

finds itself involved in an appeal of a Clean Water Act (“CWA”) violation.  

Flambeau was sued by Plaintiffs via a collateral attack on WDNR’s storm water 

discharge program.  Specifically, Plaintiffs claimed that EPA did not “explicitly 

approve” Wisconsin’s key administrative rule governing storm water permits 

(“NR 216”), so, technically, according to Plaintiffs, the WDNR permit that 

Flambeau fully complied with did not qualify as a CWA permit.  Plaintiffs sued 

Flambeau on this “gotcha” theory 15 years after some of the Plaintiffs themselves 

participated in the permitting process to which they now object. 

Flambeau brought this appeal because the denial of the permit shield on 

these facts is wrong.  The record demonstrates that EPA approved NR 216—as 

WDNR sent NR 216 (including NR 216.21(4), the specific provision at issue) to 

EPA for review and comment before it ever became law.  At the time, WDNR 

stated that it was enacting NR 216, in part, to comply with CWA requirements for 

storm water.  EPA, in fact, made suggested changes to NR 216, all of which were 
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adopted by Wisconsin prior to implementing NR 216 in June 1994.  Since then, 

WDNR has used NR 216 to issue every single one of Wisconsin’s storm water 

permits held by 5,700 permitted entities.  Thus, Plaintiffs’ theory that there was 

not EPA approval on these facts is simply wrong. 

However, the more fundamental issue before this Court is this:  if there 

were some procedural defect in the way EPA approved or Wisconsin adopted or 

used NR 216, should an unwitting permit holder in full compliance with its 

permits be held liable under the CWA?  In such a case, the issue should be a 

matter between EPA and WDNR.  It is not the proper basis for a citizen suit 

against a permit holder.  Permit holders should be able to rely on permits issued by 

a delegated state and be assured that when they comply with such permits, they are 

complying with the law, particularly where the federal and state agencies operate 

as if there is no defect in Wisconsin’s CWA program.  That is the very purpose of 

the CWA’s permit shield. 

In response, Plaintiffs claim their suit is proper because it merely 

“challenged the actions of a private company, not an action taken by WDNR” 

(Dkt.30-1:29).1

                                              
1 Throughout this brief, “Dkt.” refers to the Seventh Circuit docket.  “R” refers to the 

record before the district court.  “SA” refers to the Short Appendix bound with Flambeau’s 
opening brief and “A” refers to Flambeau’s separately-bound additional Appendix. 

  However, in the next breath, they laud the supposedly “valuable 

precedent” their case created since it will, they claim, “hopefully lead the WDNR 

to correct the mistakes in its program as well as discourage other states from 
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making a similar mistake.”  (Dkt.30-1:57).  That statement underscores the 

problem with Plaintiffs’ theory of liability against Flambeau. 

Nonetheless, should this Court determine that Flambeau is not entitled to 

the permit shield defense, Flambeau should still prevail for other reasons.  First, 

WDNR was an indispensable party under Rule 19, and Plaintiffs failed to join 

WDNR.  Second, the district court erred when it found that on 11 occasions 

biofilter overflow containing copper entered waters of the United States.   

Finally, this Court should deny Plaintiffs’ cross-appeal claiming that the 

district court abused its discretion by denying them their fees.  The CWA makes 

plain that a district court “may” award fees to prevailing parties or substantially 

prevailing parties in an “appropriate” case.  The district court did not deny fees 

because it was confused about the law or was “exasperated” as Plaintiffs 

incredibly claim.  The district court denied fees because of the unusual 

circumstances before it, including that Plaintiffs’ lawsuit “achieved no victory of 

any significance” (A.2) and did not advance the goals of the CWA.  (SA.36-37).    

Flambeau caused no environmental harm, is a model corporate citizen, and is “as 

committed as [Plaintiffs] are to the protection of the environment and preservation 

of water quality.”  (SA.4-5, 35-39).  The district court recognized that awarding 

fees here would incentivize other misdirected lawsuits against compliant permit 
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holders.  Discretion means nothing if it cannot be used to deny fees in a case as 

remarkable as this one.   

JURISDICTIONAL STATEMENT 

Plaintiffs’ jurisdictional statement is not complete and correct, but those 

errors do not affect jurisdiction over their cross-appeal.  As set forth in Flambeau’s 

prior jurisdictional memoranda (Dkt.1-1:3-6, 13, 18, 21-1:4-6), Flambeau 

disagrees with Plaintiffs’ analysis of the impact of their post-trial motion on the 

time to appeal from the final judgment.  However, because Plaintiffs cross-

appealed only the denial of their request for more than half a million dollars in 

attorneys’ fees, the jurisdictional issues that Flambeau previously raised are now 

moot.  If, for example, Plaintiffs had challenged the pro forma penalty (SA.33-37, 

40); the denial of any injunctive relief (SA.37-38); the denial of an order requiring 

remediation (R.1:11, ¶ 3); the number of violations (SA.28); or any of the district 

court’s findings of fact, then Plaintiffs’ failure to timely appeal from the final 

judgment would bar jurisdiction over their cross-appeal.  Instead, Plaintiffs have 

appealed only the denial of attorneys’ fees.  Flambeau does not contend that the 

cross-appeal of that single issue was untimely, since Plaintiffs timely filed a 

Notice of Appeal from the district court’s denial of their post-trial motion for fees. 
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 STATEMENT OF FACTS REGARDING FLAMBEAU’S APPEAL 

Plaintiffs have misstated the record in numerous instances in their 

Statement of Facts.  To provide appropriate context, Flambeau addresses key 

misstatements of the record in the Argument below. 

ARGUMENT 

I. THE DISTRICT COURT ERRED BY DENYING FLAMBEAU’S 
PERMIT SHIELD DEFENSE. 

In Flambeau’s opening brief, Flambeau set forth, in detail, the reasons why 

the district court erred by denying Flambeau’s permit shield defense.  (Dkt.20-

1:30-40).  In response, Plaintiffs assert a series of arguments that misstate the 

record and Flambeau’s positions.  The Court should reject Plaintiffs’ arguments 

and hold that Flambeau is entitled to the permit shield.  

A. WDNR Made A Deliberate Choice To Use NR 216.21(4) To 
Regulate Flambeau’s Storm Water Under The Mining Permit. 

Plaintiffs falsely claim “the summary judgment record lacks any evidence 

that WDNR made any ‘deliberate choice’ to use NR 216.21(4) in Flambeau’s 

case.”  (Dkt.30-1:23).  That claim is disproven by the record. 

On summary judgment, WDNR’s Mining Team Leader, Lawrence Lynch, 

specifically stated that WDNR made a “deliberate choice” to use NR 216.21(4) in 

Flambeau’s case:2

                                              
2 Plaintiffs claim this Court may not consider the trial record or any other materials that 

were not presented on summary judgment.  (Dkt.30-1:15).  Plaintiffs ignore that Flambeau also 
renewed its permit shield defense at trial in a Rule 52(c) motion.  (R.244, R.245:28-29).  
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20. The determination to regulate storm water discharges through the 
Mining Permit was a deliberate choice by the WDNR.  I had conversations 
with WDNR staff, including WPDES staff, as to how storm water would be 
managed after site grading was completed, pumping ceased, and installation of 
such features as the biofilter.  I was aware that there had been some recent 
regulatory developments on storm water including the adoption of NR 216 in 
1994 and the issuance of general permits for storm water discharges associated 
with industrial activities.  I was aware of the provision in NR 216.21(3) that 
allowed for storm water discharges to be authorized through another permit 
if the other permit includes storm water control requirements that are at 
least as stringent as those required under NR 216.  WDNR made the 
decision to regulate storm water discharges under the Mining Permit 
pursuant to NR 216.21(3) (now numbered NR 216.21(4)). 
 

(R.66, ¶ 20) (emphasis added).3

                                                                                                                                       
Accordingly, this Court’s review is not confined to the summary judgment record.  Zeige Distrib. 
Co. v. All Kitchens, Inc., 63 F.3d 609, 612 (7th Cir. 1995) (recognizing that the Court considers 
“the record in its entirety” when evaluating the district court’s decision on a Rule 52(c) motion).  
However, the district court’s error in failing to grant Flambeau’s permit shield defense is apparent 
whether this court considers the summary judgment record alone or the trial record. 

  Mr. Lynch also explained at summary judgment 

that WDNR chose to regulate Flambeau’s storm water under the mining permit 

because it allowed more oversight.  (R.89:4, Dep. 13:5-14:9); see also (R.116-1:2, 

7-8, 15) (Amicus Curiae Brief of State of Wisconsin stating that “WDNR made a 

deliberate choice to regulate storm water discharges under the mining permit and 

its associated plans, because WDNR staff determined they would have more 

opportunity for regulatory oversight under the mining permit.”). 

 
3 Plaintiffs complain that the decision modifying the mining permit allegedly made no 

reference to the biofilter, the WPDES program or the CWA.  (Dkt.30-1:8-9).  However, that 
decision approved Flambeau’s Supplement, which specifically referenced the role of the biofilter 
in handling storm water on site.  (See Dkt.20:14-15).  Not only did the district court agree that the 
mining permit covered the biofilter, but also that it subjected Flambeau to “far more stringent 
monitoring from [WDNR]” than the permit Plaintiffs suggest Flambeau needed.  (SA.26-27, 35).  
Moreover, letters from WDNR in 1998 confirmed that it was choosing to regulate the site under 
NR 216.21(4) of Wisconsin’s CWA program.  (Dkt.20:15).  All such letters and documents were 
publicly available. 
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At trial, Mr. Lynch further explained why WDNR decided to regulate 

Flambeau’s storm water under the mining permit pursuant to WDNR’s storm 

water frame work under NR 216.  (R.274, 5/24/2012 Tr. 79:12-84:3, 86:22-88:6).  

Judge Crabb found that WDNR chose to use the mining permit because it would 

provide better regulatory control: 

 The decision to use the mining permit was made by Lawrence 
Lynch, in his capacity as leader of the DNR’s metallic mining team.  He had 
several reasons for it.  The most important was his knowledge that the 
DNR’s storm water staff was too busy to visit defendant’s site more than 
once or twice a year.  At the same time, he knew that the department’s 
mining employee in Rhinelander could continue his twice-weekly visits to the 
mine site; he knew that Jana Murphy would continue her sampling, monitoring 
and analyzing surface water and collecting environmental data, as she had done 
since 1992, before mining began; and he knew that it was only storm water 
management that was left for monitoring.  The key concern in storm water 
management is making sure that the permit holder is following best 
practices, such as making sure that the slopes are stable, erosion control features 
are in place and maintained and drain features are not exhibiting scouring.  The 
mining permit required defendant to develop a surface water management 
plan, which gave the department the authority to deal with storm water on 
the site, and the staff’s familiarity with the site meant that staff members 
knew what was required on the site and how it should be maintained. 
 

(SA.26) (emphasis added). 

 Contrary to Plaintiffs’ claim, the record, either at summary judgment or at 

trial, confirms that WDNR, in fact, made a deliberate choice to use NR 216.21(4) 

to regulate Flambeau’s storm water under the mining permit. 

B. 18 Years Of History Confirm That NR 216 Is Part Of 
Wisconsin’s Approved CWA Permit Program. 

Plaintiffs claim EPA never approved NR 216.21(4) and accuse Flambeau of 

conflating EPA’s “awareness of” NR 216.21(4) with “approval of” NR 216.21(4).  
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(Dkt.30:1-22) (emphasis original).  Their claim ignores:  (1) the text of 40 C.F.R. 

§ 123.62; (2) 18 years of history; and (3) common sense. 

To begin, 40 C.F.R. § 123.62 does not require “magic words” for EPA 

approval of a state program revision.  Where changes to a state program are non-

substantial, notice of EPA approval “may” be given by a letter from the EPA.  40 

C.F.R. § 123.62(b)(4).4

Here, almost two decades of history confirm EPA’s approval of NR 216.  

As explained in detail in Flambeau’s opening brief, Wisconsin created NR 216 

after the CWA was amended in 1987 to require NPDES permits for storm water 

discharges associated with industrial activity and municipalities.  (See Dkt.20-

1:33-35).  Prior to adopting NR 216, WDNR sent the proposed regulation to EPA 

for review.  (R.62-1:132-133; R.62:3-4, ¶¶ 9-13; R.125:2, ¶ 6; R.116-1:11-12).  

EPA responded with comments, only one of which pertained to NR 216.21(4), the 

rule WDNR used to regulate Flambeau.  (R.62-1:133; R.116-1:11-12).  WDNR 

incorporated EPA’s recommended changes before implementing NR 216 in 1994. 

  However, a letter confirming approval is not required 

under the plain text of the regulation, nor must such a letter state EPA’s “explicit 

approval.” 

                                              
4 Plaintiffs have never claimed, and the district court did not find, that the regulatory 

revisions were substantial.  Moreover, when EPA commented on NR 216, it did not claim the 
revisions were substantial.  In the 18 years that followed WDNR’s passage of NR 216, EPA has 
never claimed it constituted a substantial program revision under 40 C.F.R. § 123.62(b)(4). 
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(R.62-1:133; R.116-1:11-12).  EPA again reviewed NR 216 when revisions were 

made years later.  (R.87:2, ¶ 5). 

NR 216 has provided the regulatory framework for every storm water 

discharge permit WDNR has issued to approximately 5,700 permit holders since 

1994.  (R.125:1-2, ¶¶ 4-5).  Throughout that time, EPA has never claimed that NR 

216 was not part of Wisconsin’s approved CWA program.  The Federal Register 

reflects that Wisconsin is a fully delegated state for storm water permitting.  See 

Final National Pollutant Discharge Elimination System (NPDES) General Permit 

for Stormwater Discharges From Industrial Activity, 73 Fed. Reg. 56,572 (noting 

Region 5), 56,574 (Sept. 29, 2008), and Appendix C, C-3 (available at 

http://cfpub.epa.gov/npdes/stormwater/msgp.cfm) (reflecting that “[f]or 

stormwater discharges in EPA Region 5” facilities should “contact [their] State 

NPDES permitting authority to obtain coverage under a State-issued NPDES 

permit” for all areas except “Indian Country within the State of Wisconsin”).  

EPA’s publicly available websites also repeatedly confirm that storm water 

regulation is part of Wisconsin’s approved CWA program.  (R.116-1:12; Dkt.20-

1:36). 

Plaintiffs concede the above facts, but claim that “WDNR never asked for, 

and EPA therefore never supplied, authorization to issue NDPES permits under 

[NR 216].”  (Dkt.30-1:22).  They fail to offer any explanation as to why WDNR 
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would have submitted NR 216 to the EPA for review prior to its adoption other 

than to obtain federal approval.   

They also ignore the fact that when WDNR Secretary George Meyer 

submitted NR 216 to the Members of the WDNR Natural Resources Board, he 

specifically stated that the “rule is required by Wisconsin Statutes § 147.021(1) 

and the federal Clean Water Act, as amended in 1987.”  (R.62-1:4 of 155; 

emphasis added).  He also stated that the intent of NR 216 was to: 

…[P]rovide the Department with the framework in which to issue WPDES 
permits for storm water discharges from industrial sites, certain municipalities 
and construction sites disturbing 5 or more acres of land. 

 
(R.62-1:4 of 155). 

C. WDNR’s Regulation Of Flambeau’s Storm Water Under NR 
216.21(4) Was Consistent With CWA’s Goal Of Cooperative 
Federalism. 

Although WDNR’s decision to regulate Flambeau’s biofilter through the 

mining permit was entirely consistent with the regulations that WDNR submitted 

to EPA, Plaintiffs suggest that:  (a) Flambeau is claiming that NR 216, a state 

regulation, trumps the CWA (Dkt.30-1:2, 20, 21, 23); and (b) WDNR and/or 

Flambeau were somehow trying to circumvent the CWA.  (Dkt.30-1:15, 16, 25).  

Neither claim is supported by the record. 
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1. WDNR Acted Consistent With Its Duty To Cooperate 
With EPA Regarding Its Storm Water Permitting 
Program. 

In Flambeau’s opening brief, Flambeau explained how Congress designed 

the CWA to facilitate “cooperative federalism” between the EPA and delegated 

states.  (See Dkt.20-1:32-35); see also Andersen v. Dep’t of Natural Resources, 

2011 WI 19, ¶ 34, 332 Wis. 2d 41, 796 N.W.2d 1: 

The Clean Water Act also articulates Congress’ policy “to recognize, 
preserve, and protect the primary responsibilities and rights of States to 
prevent, reduce, and eliminate pollution....” 33 U.S.C. § 1251(b); Save the 
Bay, 556 F.2d at 1285. Accordingly, as recognized by the United States Supreme 
Court, the Clean Water Act envisions a partnership between the states and 
the federal government. Arkansas, 503 U.S. at 101; see also United States v. 
Cooper, 482 F.3d 658, 667 (4th Cir. 2007) (referring to the Clean Water Act as a 
“scheme of cooperative federalism”).  In furtherance of that policy, the Clean 
Water Act empowers each state to administer “its own permit program for 
discharges into navigable waters within its jurisdiction....” 33 U.S.C. § 
1342(b); see also Arkansas, 503 U.S. at 102. 
 

(emphasis added); (R.116-1:9-11) (Amicus Curiae Brief of State of Wisconsin 

explaining the federal-state CWA partnership). 

 Plaintiffs agree that Wisconsin is a fully-delegated state for purposes of the 

CWA (R.1:5-6, ¶ 20).  EPA granted Wisconsin the authority to carry out its own 

permit program under section 402(b) of the CWA on February 4, 1974.  Andersen, 

2011 WI 19 at ¶ 37; (see also R.116-1:11).  Once a state becomes fully delegated, 

as Wisconsin is here, EPA suspends issuance of federal permits in that state.  33 

U.S.C. § 1342(c)(1); 40 C.F.R. § 123.1(d)(1) (“Upon approval of a State program, 

the Administrator shall suspend the issuance of Federal permits for those activities 
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subject to the approved State program.”).  Thus, a regulated entity in Wisconsin 

must go to the WDNR to obtain a permit – it cannot obtain a permit from EPA. 

 Plaintiffs attempt to portray Wisconsin’s permit program as operating 

without federal oversight.  However, EPA is closely involved in overseeing 

Wisconsin’s permit program. As one example, EPA recently conducted a 

comprehensive review of Wisconsin’s program, including the program’s storm 

water aspects.  (R.87:2, ¶ 6).  In a letter to WDNR dated July 18, 2011, EPA 

described how it “coordinated closely with [WDNR] staff to understand the 

State’s authority and identify and resolve questions” and thanked the WDNR and 

its staff “for the time and effort spent during this lengthy process.”  (R.87-1:1).  

Despite providing substantial comments to WDNR’s program, EPA’s letter neither 

revoked WDNR’s authority nor claimed that any permits WDNR previously 

issued were invalid.  The federal-state cooperative partnership is working in 

Wisconsin as Congress intended, as it has been for more than thirty years.   

2. WDNR’s Deliberate Choice To Regulate Flambeau’s 
Storm Water Under The Mining Permit Via NR 216.21(4) 
Was Not An Effort To Circumvent The CWA. 

There is no evidence whatsoever that WDNR was trying to make an end-

run around the CWA in the way it regulated Flambeau – and indeed Plaintiffs 

point to none.  WDNR believed it had authority to regulate Flambeau pursuant to 

NR 216.21(4) because WDNR had submitted NR 216 to EPA for review before 

adopting it into law.  (R.62-1:132-133; R.62:3-4, ¶¶ 9-13; R.125:2, ¶ 6; R.116-
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1:11-12, 14-15).  As discussed above, WDNR deliberately chose to regulate 

Flambeau’s storm water under the mining permit because it subjected Flambeau to 

far more stringent monitoring and provided more control.  (R.66:7-8, ¶ 20; R.89:4, 

Dep. 13:5-14:9; R.116-1:2, 7-8, 15; R.274, 5/24/2012 Tr. 79:12-84:3, 86:22-88:6; 

SA.26, 35).  Rather than trying to circumvent the CWA, WDNR believed it was 

carrying out the goals of the CWA.  Accordingly, Plaintiffs’ claim that WDNR 

exempted Flambeau from the CWA permit requirement is a gross 

mischaracterization of what happened.  (Dkt.30-1:20). 

Plaintiffs repeatedly suggest that Flambeau somehow benefitted from 

having its storm water regulated under the mining permit.  For example, Plaintiffs 

complain that the mining permit did not include numeric effluent limitations for 

copper.  (Dkt.30-1:24).  They also accuse Flambeau of “routinely exceed[ing] 

Wisconsin’s standards for acute aquatic toxicity.”  (Dkt.30-1:1).5

                                              
5 The fact that WDNR has proposed listing Stream C as an “impaired water” is irrelevant.  

(Dkt.30-1:12).  There is no evidence of any nexus between Flambeau and the proposed listing of 
Stream C as an impaired water.  Indeed, the district court found that Flambeau’s actions caused 
no environmental harm.  (SA.32-33).  WDNR certainly does not claim that Flambeau caused 
Stream C to become an “impaired water.”  Further, as to Plaintiffs’ allegations that Stream C was 
exceeding acute toxicity limits due to Flambeau pollution, the district court found the exact 
opposite:  there was no adverse effect from either copper or zinc on biota, fish or macro 
invertebrates in Stream C.  (SA.27) 

  However, as 

James Bertolacini, WDNR’s Storm Water Program Coordinator, clearly explained, 

a “Tier 2 General Permit” (i.e, the type of storm water permit Plaintiffs contend 

Flambeau should have obtained) does not contain numeric effluent limitations.  

(R.62:5, ¶ 16).  Rather, the Tier 2 General Permit uses “narrative-type storm water 
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discharge limitations”, “typically expressed as best management practices as a 

means of controlling storm water discharges.”  (R.62:5-6, ¶¶ 16-19; R.116-1:13-14 

n.8, 16).  In other words, the “acute aquatic toxicity” standards that Plaintiffs 

repeatedly accuse Flambeau of violating would not have been included as effluent 

limits in the storm water permit they claim is required.6

Likewise, Flambeau received no economic benefit from WDNR’s 

deliberate choice to regulate Flambeau’s storm water via the mining permit: 

  The mining permit to 

which Plaintiffs object instead addressed “[t]he key concern in storm water 

management,” which “is making sure that the permit holder is following best 

practices….”  (SA.26). 

Plaintiffs argue that it was to defendant’s economic benefit to agree to 
Lawrence Lynch’s request on behalf of the Wisconsin Department of 
Natural Resources to administer the monitoring of the reclamation efforts 
under a mining permit rather than a Wisconsin Pollutant Discharge 
Elimination System permit, but they have adduced no evidence of this.  In 
fact, as Lynch explained at trial, defendant’s agreement meant that it would be 
subject to far more stringent monitoring from the department than it would have 
been had it been subject to a wastewater discharge permit, because the mining 
team would be able to make many more visits to the site (once or twice a week) 
than the team monitoring the water permits (once or twice a year). 
 

(SA.35; emphasis added).  Flambeau is in this position only because it assisted the 

local community by retaining office buildings for the City of Ladysmith’s use and, 

                                              
6 Further, when Flambeau held a permit for its direct discharges to the Flambeau River, 

the effluent limitation was 42ug/L (SA.34).  The district court found that with respect to the 
discharges on the 11 occasions at issue “[w]ith one exception, none of the effluent measured in 
outlet discharges came close to meeting or exceeding the copper effluent limit of 42 ug/L….”  
(SA.34-35; R.66:11, ¶ 30; R.64:3, ¶ 10; R.65:1-2, ¶¶ 4-5). 
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in doing so, was required to construct a biofilter to treat storm water runoff.  

(SA.7-8). 

The facts here are not remotely similar to Northern Plains Resource 

Council v. Fidelity Exploration & Development Co., 325 F.3d 1155 (9th Cir. 

2003), the case Plaintiffs rely upon for the proposition that a state cannot create a 

permit exemption from the CWA.7

[T]he EPA, which provides state program oversight under the federal Clean 
Water Act, does not agree with the [Montana] Water Quality Act permit 
exclusion under 75-5-401(1)(b).  Therefore, they may ask at some point that you 
obtain a [Montana Pollution Discharge Elimination System (MPDES)] permit 
from us, or an NPDES permit from them. 

  There, the Montana Department of 

Environmental Quality (“MDEQ”) exempted unaltered groundwater from the state 

water quality requirements.  When Fidelity, a regulated entity, contacted MDEQ 

about discharging its water from the process of extracting coal bed methane 

(“CBM”) into the Tongue River and Squirrel Creek, MDEA told Fidelity that no 

permit was required.  MDEQ also specifically warned Fidelity that: 

 
Id. at 1159.  Thus, Fidelity was clearly on notice that it was acting at its peril if it 

discharged its CBM water without a CWA permit.  It did so anyway. 

 In stark contrast here, Flambeau obtained a permit governing its storm 

water from WDNR.  (R.116-1:15; R.116-2)(table detailing Flambeau’s extensive 

                                              
7 Proffitt v. Rohm & Haas, 850 F.2d 1007 (3rd Cir. 1988) is also distinguishable.  

(Dkt.30-1:16).  There, in response to a citizen suit, the permit holder argued that it was not 
subject to any effluent limitations at all because those limitations had been stayed by EPA 
pursuant to an earlier stipulation.  Id. at 1009-10.  Thus, the permit holder in Proffitt was 
essentially arguing that it could do whatever it wishes.  In contrast, Flambeau has complied with 
its permit at all times. 
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permit requirements).  Unlike Fidelity, Flambeau could not have known it was 

acting at its peril.  EPA has never suggested that it did not approve NR 216.  

Accordingly, Flambeau was not warned of any problem.  Flambeau could not have 

foreseen that in 2011, despite complying with its permits, it would be sued for 

allegedly not having a WPDES permit by the same environmental advocates who 

actively participated in the process of determining how Flambeau’s biofilter would 

be permitted 15 years earlier.  (See Dkt.20-1:16-19) (Flambeau’s opening brief 

explaining Plaintiffs’ participation in 1998). 

 Finally, where there is evidence that a state is circumventing the CWA, the 

citizen already has a remedy.  The citizen may bring a citizen mandamus suit 

against the EPA to enforce state compliance.  33 U.S.C. § 1365(a)(2); see also, 

e.g., Save the Valley, Inc. v. EPA, 223 F. Supp. 2d 997 (S.D. Ind. 2002) 

(successful citizen suit where Indiana was failing to require NPDES permits for 

concentrated animal feeding operations).  The citizen’s remedy is not to bring a 

citizen suit against a permit holder that complied at all times with a permit issued 

by the delegated state.  Yet, that is Plaintiffs’ strategy.  Such a result, if allowed to 

stand, would be a gross miscarriage of justice. 

D. Plaintiffs’ Theory Of Liability Produces An Absurd Result. 

 Plaintiffs are silent on the most critical question before this Court:  Why, if 

there is a governmental procedural defect in the delegated state’s permitting 

program, should an unwitting permit holder in full compliance with its permits be 
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penalized for such defect?  The law does not require the complete disregard of 

common sense that Plaintiffs advance.  Where rigid application of the law would 

produce an “absurd” result, courts are not bound to the plain language of a statute, 

because Congress is presumed not to have intended absurd results.  Hughey v. JMS 

Dev. Corp., 78 F.3d 1523, 1529 (11th Cir. 1996), citing Green v. Bock Laundry 

Mach. Co., 490 U.S. 504, 509 (1989).8

In Hughey, a developer (JMS) was sued in a citizen suit under the CWA for 

allegedly discharging storm water without a NPDES permit.  At the time, a 

NPDES permit was not available in the State of Georgia from the only available 

agency authorized to issue such permits – Georgia’s Environmental Protection 

Division.  Id. at 1524.  The district court, nonetheless, found that JMS was liable 

for discharging storm water without a CWA permit. 

 

On appeal, the Eleventh Circuit reversed.  It noted the following facts: 

• “JMS had done everything possible to comply with the legal 
requirements of building a small residential subdivision.”  Id. at 
1526.   

 
• The State of Georgia agreed that JMS was in compliance.  Id.  

•  JMS could not have obtained a CWA permit from the EPA, because 
since Georgia is a delegated state, Georgia’s NPDES program exists 
in lieu of the federal NPDES program.  Id.    

 
                                              

8 This issue is not about Flambeau’s “intent” or “purpose” for allegedly discharging a 
pollutant without a CWA permit.  Flambeau had a permit from the delegated state.  Accordingly, 
Greenfield Mills, Inc. v. Macklin, 361 F.3d 934 (7th Cir. 2004), cited by Plaintiffs, does not 
apply.  (Dkt.30-1:23). 
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• “The discharges that occurred, as noted by the district court, were 
minimal and posed ‘no threat to human health.’”  Id. 

 
• “JMS made every good-faith effort to comply with the Clean Water 

Act and all other relevant pollution control standards.”  Id. at 1530. 
 
The Eleventh Circuit, therefore, declined to impose CWA liability upon 

JRM, holding that Congress could not have intended such an absurd result: 

Imposing liability upon JMS under these circumstances was a miscarriage of 
justice.  It is inconceivable that Congress intended, let alone foresaw, a result 
such as this under the Clean Water Act.  Environmentally safe waters are of 
vital importance to this nation as is evident from the fact that Congress enacted 
an entire statutory scheme to address the problem.  Nevertheless, 
 

[t]he inability of [Georgia EPD] to meet its statutory obligations has 
distorted the regulatory scheme and imposed additional burdens which 
must be equitably distributed.  This task is a difficult one because of the 
nature of the available options.  Either the affected discharger must be 
compelled to risk potential enforcement proceedings in spite of [the 
complete unavailability of an NPDES permit], or society must tolerate 
slippage of an interim pollution abatement deadline. 
 

Balancing these concerns on the basis of the record before us, we refuse to 
place the burden on JMS. 

 
Id. at 1532 (quoted source omitted; emphasis added). 

 Congress also could not have intended, let alone foresaw, a case like this 

one.  Flambeau did everything WDNR requested of it and more.  It could not have 

obtained a permit from EPA, because EPA suspended issuance of NPDES permits 

in Wisconsin when it approved Wisconsin as a delegated state in 1974.  Flambeau 

went to the only governmental authority that could give it a storm water permit – 

the WDNR – and WDNR deliberately chose to use NR 216.21(4) to regulate storm 

water under Flambeau’s mining permit.  Flambeau complied at all times with its 
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permits.  (R.60:11, ¶ 30; R.64:3, ¶ 10; R.65:1-2, ¶¶ 4-5).  WDNR agrees and has 

supported Flambeau throughout this case.  Id.  The alleged discharges caused no 

environmental harm.  (SA.27, 34-35, 38).  The district court lauded Flambeau’s 

efforts as deserving of “commendation, not penalties.”  (SA.5). 

 If ever there were a case where rigid application of the law is unwarranted – 

it is this one.  The only reason Flambeau was found to have violated the CWA is 

because the district court held that Flambeau could not show “explicit approval” of 

NR 216 by EPA, and, accordingly, the district court concluded that the permit 

issued by the delegated state was not technically a CWA permit.  Flambeau 

vigorously disagrees with that holding, but if there were a government procedural 

defect, the burden of that defect should not fall on Flambeau. 

E. The Concerns Of The Amicus Parties Are Well-Founded. 

The amicus parties, WDNR and the Municipal Environmental Group and 

Wisconsin Manufacturers & Commerce (collectively “Amici”), share the concerns 

expressed by Flambeau.  Plaintiffs dismiss the Amici concerns as “wild” 

assertions (Dkt.30-1:25) and “unfounded fears.”  (Dkt.30-1:26).  Yet, Plaintiffs’ 

brief demonstrates precisely why the district court’s decision concerns the Amici. 

Underlying the district court’s denial of Flambeau’s permit shield defense 

was its holding that “Defendant has not shown that the EPA has approved use of 

state mining permits via § NR 216.21(4) as substitute for Wisconsin Pollutant 

Discharge Elimination System permit….”  (SA.102).  However, WDNR submitted 

Case: 12-2969      Document: 33            Filed: 03/08/2013      Pages: 65



20 
 

all of NR 216 to EPA as a package.  (R.62:2-6, ¶¶ 6-20; R.62-1; R.116-1:11-12).  

If EPA did not approve NR 216.21(4), EPA also did not approve any of the other 

provisions in NR 216 either.  Further, other aspects of Wisconsin’s CWA program 

could be subject to attack if there is not affirmative proof of “explicit” EPA 

approval.  See Dkt.27:7-12 (Brief of Amicus Curiae Municipal Environmental 

Group-Wastewater Division and Wisconsin Manufacturers and 

Commerce)(explaining why the district court’s opinion could adversely impact all 

CWA permit holders in Wisconsin).  Accordingly, all 5,700 storm water permits 

that WDNR has issued under NR 216, and potentially all CWA permits in 

Wisconsin, are now at risk.9

The risk that Plaintiffs, or other environmental advocates, will use the 

district court’s decision beyond this particular case is not hypothetical or 

speculative.  While Plaintiffs chide the Amici for their concerns, Plaintiffs 

themselves profess that this case created “valuable precedent” that “will hopefully 

lead the WDNR to correct the mistakes in its program as well as discourage other 

states from making a similar mistake.”  (Dkt.30-1:57).  Plaintiffs have also 

announced that due to this case other permitted entities are now “on notice” that 

they cannot rely on their Wisconsin storm water permits, as they stated in a brief 

to the district court: 

 

                                              
9 That is the irony of Plaintiffs’ theory of liability.  Had Flambeau obtained the permit 

Plaintiffs claim was required, Flambeau would still be in violation of the CWA, since any permit 
issued would, under Plaintiffs’ logic, be pursuant to an unapproved regulation—NR 216. 
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Plaintiffs’ counsel have recently obtained records from the DNR suggesting that 
a number of other facilities likely discharging stormwater, including municipal 
landfills and transportation construction projects, are purportedly subject to a de 
facto NPDES permit exemption by operation of state regulations similar to 
NR 216.21(4).  Saul Decl. ¶ 15.  In light of the Court’s summary judgment 
order, these facilities should now be on notice that they must also hold an 
NPDES permit for their pollutant discharges to be lawful under the Clean 
Water Act. 
 

(R.258-1:42-43 n.18; emphasis added).  Given statements like these, it is clear 

why other permit holders with storm water discharge permits issued under NR 216 

are concerned about ricochet effects from the district court’s decision. 

If this Court affirms the district court’s holding that EPA did not “explicitly 

approve” NR 216—it takes little stretch of the imagination to conclude that 

Plaintiffs will advance similarly-themed lawsuits against other permit holders.  

Advocates in other states may look for similar avenues of attack.  What are permit 

holders in delegated states supposed to do to protect themselves?  Should they 

research the procedural history of every state environmental statute and/or 

regulation implicated by their permits and investigate whether EPA “explicitly” 

approved it?  If they have any doubt, are they to challenge the authority of the 

delegated state by suggesting that the state needs to provide written proof that it 

has EPA’s explicit approval to issue permits pursuant to the state’s laws?  This 

would place an unrealistic burden on permittees.  The outcome here would provide 

no comfort since Flambeau did everything it could to protect itself, to no avail.  

The Amici concerns are well founded. 
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II. THE DISTRICT COURT ERRED BY HOLDING THAT WDNR 
WAS NOT A NECESSARY PARTY. 

A. Plaintiffs’ Claim Of Waiver Is Baseless. 

Rather than addressing the substance of Flambeau’s Rule 19 motion at the 

outset of their argument, Plaintiffs instead claim that Flambeau waived its Rule 19 

argument by not sufficiently addressing it in its opening appellate brief.  (Dkt.30-

1:27).  The very case Plaintiffs’ cite confirms that their waiver claim is baseless. 

In Draper v. Martin, 664 F.3d 1110 (7th Cir. 2011), the case relied upon by 

Plaintiffs, this Court deemed an argument waived because the party summarily 

raised the argument in a “four-sentence concluding paragraph” without “any 

record citations or analysis.”  Id. at 1113 n.5.  In contrast, here Flambeau raised its 

Rule 19 argument on the second page of its opening brief and thereafter discussed 

the argument at length.  (See, e.g., Dkt.20-1, Statement of Issues at 6; Summary of 

Argument at 28; Argument at 40-44).  Moreover, Flambeau’s discussion of Rule 

19 was replete with record citations, case law, and analysis.  There is no basis 

whatsoever for Plaintiffs’ claim of waiver. 

B. The Standard Of Review Is De Novo. 

This Court should also reject Plaintiffs’ claim that the standard of review on 

Flambeau’s Rule 19 argument is an abuse of discretion.  (Dkt.30-1:27)  Although 

this circuit has yet to determine what standard of review applies to Rule 19 

decisions, de novo review is appropriate here because the district court made an 
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improper legal conclusion at the first-step of the Rule 19 analysis.10

C. WDNR Was A Required Party Under Rule 19(a). 

  Askew v. 

Sheriff of Cook County, Ill., 568 F.3d 632, 634 (7th Cir. 2009) (“This court has yet 

to decide whether to review decisions applying Rule 19 de novo or for an abuse of 

discretion.”).  Other circuits apply a de novo standard when reviewing a district 

court’s improper legal conclusions.  See, e.g., Davis v. United States, 192 F.3d 

951, 957 (10th Cir. 1999) (“Underlying legal conclusions supporting Rule 19 

determinations … are reviewed de novo.”); E.E.O.C. v. Peabody W. Coal Co., 400 

F.3d 774, 778 (9th Cir. 2005) (confirming the Ninth Circuit reviews de novo the 

district court’s “legal conclusions” regarding Rule 19).  However, reversal would 

also be required under the abuse of discretion standard of review because the 

district court made a legal error in its analysis of Rule 19.  Koon v. United States, 

518 U.S. 81, 100 (1996).  (“A district court by definition abuses its discretion 

when it makes an error of law.”). 

Rule 19 provides courts with a mechanism to join required parties that later 

become necessary as the true nature of the legal dispute reveals itself.  Here, the 

district court improperly concluded WDNR was not a required party under Rule 

19(a) because Plaintiffs’ complaint did not allege wrongdoing by WDNR or 

                                              
10 To the extent this Court has considered the appropriate standard of review under Rule 19, it has 

only addressed the standard of review under Rule 19(b).  See, e.g., Extra Equipamentos e Exportacao Ltda. 
v. Case Corp., 361 F.3d 359, 361 (7th Cir. 2004).  In that case, this Court suggested the abuse of discretion 
standard would be appropriate under Rule 19(b).  And yet, five years later, this Court stated that the 
standard of review for Rule 19 decisions remained an open question.  Askew, 568 F.3d at 634. 
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Wisconsin.  (SA.74).  However, as the lawsuit progressed, the true nature of 

Plaintiffs’ citizen suit became clear:  to challenge WDNR’s storm water 

regulations under Wisconsin’s fully-delegated CWA permit program. 

1. WDNR Had An Interest In This Case Requiring Joinder. 

Plaintiffs cannot masquerade their dispute with WDNR as a citizen suit 

against Flambeau.  Plaintiffs’ effort to downplay the true nature of their citizen 

suit fails, as the briefs filed by Plaintiffs throughout this litigation, including their 

recent response brief, consistently emphasized wrongdoing by WDNR.  The 

following are just a few examples: 

• Plaintiffs alleged Wisconsin improperly created an exemption to 
CWA’s NPDES permit program.  (Dkt.30-1:20). 
 

• Plaintiffs alleged Wisconsin improperly failed to obtain approval 
from EPA to regulate storm water under state law.  (Dkt.30-1:21-
22). 

 
• Plaintiffs alleged WDNR improperly issued a permit to Flambeau to 

regulate storm water that did not contain the necessary substantive 
and procedural requirements.  (Dkt.30-1:25). 

 
• Plaintiffs contend the valuable “precedent” from the district court’s 

decision will lead “WDNR to correct the mistakes in its program.”  
(Dkt.30-1:57). 

 
Clearly, Plaintiffs intended their citizen suit to impact how WDNR regulated 

storm water under Wisconsin’s CWA permit program. 

Plaintiffs try to frame their citizen suit as an action based solely on 

Flambeau’s alleged violation of the CWA.  (Dkt.30-1:28).  Yet, to prove a CWA 
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violation, Plaintiffs’ theory required the district court to make the predicate legal 

determination that Wisconsin’s storm water permit program under NR 216 

violates federal law.  None of the cases cited by Plaintiffs involve such a predicate 

legal determination.  See, e.g., Friends of the Earth v. Carey, 535 F.2d 165, 172-

73 (2nd Cir. 1976) (citizen suit under the Clean Air Act to enforce an EPA-

approved SIP did not require joinder of the EPA); Metro. Wash. Coal. for Clean 

Air v. Dist. of Columbia, 511 F.2d 809, 814-15 (D.C. Cir. 1975) (same). 

Moreover, to determine whether Flambeau’s permit was a CWA permit, the 

district court needed to evaluate the legality of WDNR’s permitting decisions, not 

Flambeau’s conduct.  This fact undermines Plaintiffs’ claim that the district court 

was doing nothing more than interpreting federal laws and regulations.  (Dkt.30-

1:28).11

Cases cited by Plaintiffs recognize that a government agency becomes a 

necessary party where the true nature of a citizen suit is a collateral attack on the 

agency’s decisions.  See Sierra Club v. Young Life Campaign, Inc., 176 F. Supp. 

2d 1070, 1078-79 (D. Colo. 2001); see also Dorsey v. Tompkins, 917 F. Supp. 

1195 (S.D. Ohio 1996).  In Sierra Club, an environmental group sued a facility for 

violating the CWA after the facility failed to comply with monitoring 

requirements in its state-issued NPDES permit.  176 F. Supp. 2d at 1075, 1078.  

  Here, the government agency is at the center of this dispute.   

                                              
11 Contrary to Plaintiffs’ claims, of course, Flambeau is not arguing that every time a 

lawsuit involves an interpretation of law affecting the agency, the agency is a necessary party. 
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The state agency had chosen not to enforce the provision at issue.  Id.  The facility 

moved to dismiss under Rule 19 because the state agency was not a party.  Id. at 

1077.  The district court denied the Rule 19 motion because “[t]he subject of [the] 

action is [the facility’s] compliance with the Permit ... not the validity of [the 

agency’s] post-Permit representations.”  Id. at 1078-79.  

The district court in Dorsey recognized a similar distinction, confirming 

that an agency become necessary if the lawsuit “involve[ed] an attack on [the 

agency’s] order or decision.”  917 F. Supp. at 1200.  Both Sierra Club and Dorsey 

confirm that a permitting agency is indispensable when the citizen suit challenges 

the validity of the agency’s decisions.  This is precisely the scenario here. 

As a result, Plaintiffs cannot refute the applicability of Boles v. Greenville 

Housing Authority, 468 F.2d 476 (6th Cir. 1972) by relying on the misleading 

premise of their citizen suit.  Analogous to Boles, the true nature of Plaintiffs’ 

citizen suit hinged upon the district court determining that WDNR violated federal 

law by issuing Flambeau a permit under NR 216.  Plaintiffs even admit the value 

of their citizen suit rested upon this “precedent.”  (Dkt.30-1:57; R.258-18:6 at ¶ 

12).  As Boles, Sierra Club, and Dorsey confirm, WDNR is a necessary party 

because Plaintiffs’ citizen suit required a predicate legal determination about the 

propriety of WDNR’s decisions and regulations.  Thus, the district court erred by 

denying Flambeau’s Rule 19 motion. 
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2. WDNR’s Interests Are Impaired By Non-Joinder. 

Plaintiffs, much like the district court, focus on whether Flambeau 

adequately represented WDNR’s interests when analyzing whether WDNR’s 

interests were impaired by non-joinder under Rule 19(a)(1)(B)(i).  This focus is 

improper—and constituted an error of law by the district court—because the 

adequacy of representation must be considered as part of the Rule 19(b) analysis, 

not during the initial Rule 19(a) analysis.  Glancy v. Taubman Centers, Inc., 373 

F.3d 656, 668 (6th Cir. 2004) (“Adequate representation should be considered as a 

part of the Rule 19(b) analysis, and not the threshold Rule 19(a) analysis…”).  

Regardless, Flambeau could not adequately represent WDNR’s interests.  

Neither Plaintiffs nor the district court explained how an individual permit holder, 

such as Flambeau, could protect the interests of WDNR.  Moreover, WDNR’s 

limited participation at various stages in this litigation did not eliminate prejudice.  

See Wichita & Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 775 (D.C. Cir. 

1986) (recognizing that “non-joinder would never be a problem” if a non-party 

could protect its interests simply by briefing an issue).  Finally, even if Flambeau’s 

and WDNR’s interests appeared to align on the merits, such interests could differ 

as to overall legal strategy.  See, e.g., Cherokee Nation of Okla. v. Babbitt, 117 

F.3d 1489, 1497 (D.C. Cir. 1997).  Such a result would not be surprising given 

that WDNR was the entity charged with regulating Flambeau’s storm water.  
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Accordingly, the district court erred by concluding in its Rule 19(a) analysis that 

WDNR’s interests would not be impaired by non-joinder. 

D. Evidence Before The District Court Was Sufficient To Warrant 
Dismissal After Applying The Rule 19(b) Factors. 

The district court never reached the Rule 19(b) factors, because it denied 

Flambeau’s motion after the Rule 19(a) analysis.  As shown below, however, 

Flambeau presented sufficient evidence to warrant dismissal on the 19(b) factors. 

Foremost, Plaintiffs incorrectly contend that WDNR’s joinder was feasible 

because the Secretary of WDNR, Cathy Stepp, could be joined to the lawsuit.  

(Dkt.30-1:30).  Yet Plaintiffs fail to offer any explanation as to how the district 

court could have joined Secretary Stepp in a citizen suit for which the Secretary 

had never received a Notice of Intent challenging the legitimacy of Wisconsin’s 

CWA permit program.  See 33 U.S.C. § 1365(b); see also Ctr. for Biological 

Diversity v. Marina Point Dev. Co., 566 F.3d 794, 800-01 (9th Cir. 2009) 

(recognizing that the Notice of Intent must “tell[] a target precisely what it 

allegedly did wrong, and when”).  Plaintiffs also improperly invoke the Ex parte 

Young doctrine.  To the extent Plaintiffs contend Secretary Stepp could be added 

to the citizen suit because NR 216 was unconstitutional—which is the justification 
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to join a state official under the Ex parte Young doctrine—then this would weigh 

in favor of WDNR’s indispensability.12

Second, prejudice under Rule 19(b) considers the “practical effects” of the 

judgment, not whether WDNR would technically be bound by the district court’s 

judgment.  See Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 

102, 109-11 (1968) (also noting that “[w]hen necessary . . . a court of appeals 

should, on its own initiative, take steps to protect the absent party . . .”).  Plaintiffs 

claim Flambeau can only speculate about uncertainty in WDNR’s storm water 

program resulting from this case.  (Dkt.30-1:31).  Reality belies Plaintiffs’ 

position.  The district court effectively determined NR 216 was not an approved 

component of Wisconsin’s CWA permit program because the state allegedly failed 

to obtain “explicit” EPA approval.  WDNR may no longer issue storm water 

permits under NR 216—the only state regulatory authority available for storm 

water discharge permits—without fear that permitted entities could face 

subsequent legal scrutiny.  (See R.258-1:42-43 n.18).  The practical effects of the 

judgment against WDNR are real and certain. 

   

Finally, Plaintiffs had an alternative forum to resolve this legal dispute.  

Plaintiffs could have brought a suit against the Administrator of the EPA under 33 

                                              
12 See 17A Charles Alan Wright et al., Federal Practice and Procedure § 4232 (3rd. ed. Dec. 2012) (“The 
basic doctrine of Ex parte Young can be simply stated. A federal court is not barred by the Eleventh 
Amendment from enjoining state officers from acting unconstitutionally, either because their action is 
alleged to violate the Constitution directly or because it is contrary to a federal statute or regulation that is 
the supreme law of the land.”). 
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U.S.C. § 1369 to challenge WDNR’s use of NR 216 under the CWA.  

Alternatively, Plaintiffs could have challenged Wisconsin’s regulatory scheme 

through a declaratory judgment action under Wis. Stat. § 227.40.  Plaintiffs should 

not be rewarded for pursuing a backdoor litigation strategy. 

III. THE DISTRICT COURT ERRED WHEN IT FOUND BIOFILTER 
OVERFLOWS ENTERED WATERS OF THE UNITED STATES. 

A. There Is Insufficient Evidence That Any Biofilter Overflow 
Containing Copper Reached Stream C. 

1. No Evidence Shows High Flow On The 11 Occasions 
When A Violation Was Found. 

The district court held that on 11 occasions, biofilter overflow containing 

copper reached intermittent Stream C south of Copper Park Lane.13

                                              
13 Plaintiffs assert that intermittent Stream C began north of the biofilter and ran down to 

the Flambeau River.  (Dkt.30-1:10).  However, the district court found at summary judgment that 
there were disputed issues of fact as to where Stream C began.  (SA.7, 43).  The district court 
ultimately never ruled upon the starting point for Stream C (SA.33). 

  (SA.28).  As 

explained in Flambeau’s opening brief, that finding was premised upon the 

assumption, derived solely from circumstantial evidence, that in times of high 

flow, biofilter overflow could potentially reach Stream C.  (Dkt.20-1:45-49).  

Contrary to Plaintiffs’ claim, Flambeau is not arguing that a district court can 

never rely on circumstantial evidence.  The problem here is there is no evidence, 

circumstantial or otherwise, showing a high flow event on the 11 occasions at 

issue. 
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In response, Plaintiffs try to minimize the role that “large quantities” of 

flow played in the district court’s decision.  They curiously assert that Flambeau 

did not provide “evidence” that the district court’s decision “hinged” on a finding 

of large flow.  (Dkt.30-1:34).  The district court’s decision dispenses with that 

assertion because it specifically found that “[n]o definitive evidence exists to 

prove that any overflow from the biofilter has ever made its way to Stream C 

below Copper Park Lane, let alone that a polluted overflow ever did.”  (SA.29-30) 

(italics original).  The district court, therefore, could have only based its findings 

on circumstantial evidence about what could happen in “high water periods” with 

“excess water.” 

While Plaintiffs argue that “eyewitness” testimony from two individuals—

John Coleman and Craig Roesler—supported the district court’s “heavy flow” 

theory,14

                                              
14 Plaintiffs claim that the topography of the land, the biofilter design paperwork, and the 

purported distance between the Biofilter and Stream C “bolstered” eyewitness testimony.  
(Dkt.30-1:35).  That argument carries no significance because as explained above, none of the 
“eyewitness” testimony Plaintiffs cite showed high flow on the dates at issue. 

 (Dkt.30-1:34-35) this argument fails as well.  First, John Coleman 

provided no testimony concerning any of the 11 days in question.  (R.265, 

5/21/2012 Tr. 82:10-83:5).  In fact, many of his “first hand” observations of the 

biofilter or site occurred years before the 2006-2011 time period at issue.  (R.265, 

5/21/2012 Tr. 80:14-81:6, 82:10-83:5). 
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Craig Roesler only visited the site on one of the 11 days at issue—April 27, 

2011.  He did not testify that there were large quantities of flow from the biofilter 

on that day.  (R.271, 5/21/2012 Tr. 48:22-50:20).  Instead, he suggested flow 

coming out of the biofilter that day was so modest that he could not even see it 

once it entered the vegetation immediately adjacent to the biofilter.  (R.271, 

5/21/2012 Tr. 50:7-20).  Thus, Plaintiffs cite no testimony from any witness 

supporting the district court’s assumption that the 11 days in question involved 

“high water periods” with “large quantities of flow” coming out of the biofilter. 

While certain biofilter design documents envisioned that under the right 

conditions biofilter overflows containing copper could reach Stream C, that is not 

evidence that copper did reach Stream C on the 11 occasions at issue.  Plaintiffs 

had the burden to prove that on each of the 11 occasions at issue water from the 

biofilter did, in fact, reach Stream C, if indeed Stream C was a “water of the 

United States.”  They produced no dye test, expert testimony or other evidence to 

meet their burden.  (SA.17-18, 30; R.265, 5/21/2012 Tr. 85:10-86:1, 100:5-10; 

R.272, 5/22/2012 Tr. 118:24-119:12, 127:13-19; R.271, 5/21/2012 Tr. 50:7-20, 

123:6-18, 126:2-9).  Plaintiffs merely speculate.  It is akin to arguing that a car has 

the potential to speed and, therefore, the driver was speeding on a particular day.  

Such speculation provides no basis to impose liability in that context or any other. 
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2. There Is Insufficient Evidence That Any Biofilter 
Overflow That May Have Reached Stream C Contained 
Copper When It Arrived There. 

As explained in Flambeau’s principal brief, the district court acknowledged 

that any biofilter overflow could not be presumed to retain copper after it had left 

the biofilter and traversed Wetland 7.  (SA.29-30; Dkt.20-1:45-46).  However, in 

its final analysis, the district court failed to consider whether copper did, in fact, 

remain in biofilter overflows that allegedly reached Stream C.  (SA.31-33). 

In response, Plaintiffs cite testimony from two witnesses purportedly 

supporting the district court’s assumptions.  (Dkt.30-1:36-37).  Neither does, 

however.  Mr. Roesler merely stated his belief—based on samples from only a few 

days—that biofilter overflows containing copper may have had occasion to mix 

with Stream C.  (R.271, 5/21/2012 Tr. 124:6-125:17).15

Likewise, Mr. Nauta’s testimony does not assist Plaintiffs.  His testimony 

merely suggests that water could make its way from the biofilter to Stream C and 

that such overflows could contain copper.  (R.272, 5/22/2012 Tr. 126:11-127:8).  

However, Mr. Nauta’s testimony does not explain whether overflows could 

invariably be expected to retain de minimis amounts of copper.  While he broadly 

  However, he did not 

testify on whether biofilter overflows would have or did retain copper on any of 

the 11 occasions referred to in the district court’s decision. 

                                              
15 Further, while Mr. Roesler testified that some portion of the copper in the Stream C 

watershed was “dissolved,” he offers no analysis that biofilter overflows contained all or some 
dissolved copper.  (R.271, 5/21/2012 Tr. 91:5-95:8). 
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opines that any “dissolved metals” would tend to flow with its host water (R.272, 

5/22/2012 Tr. 118:24-119:1), neither he nor any other witness testified that 

biofilter overflows contained dissolved metals on the 11 days at issue.  Compare 

R.272, 5/22/2012 Tr. 135:24-136:20 with R.272, 5/22/2012 Tr. 118:24-119:1. 

B. Intermittent “Stream C” Is Not Subject To Federal Jurisdiction. 

The district court’s decision is also erroneous because it is premised on the 

incorrect legal conclusion that an intermittent stream known as “Stream C” (below 

Copper Park Lane) constitutes a “water of the United States.”  This is incorrect. 

1. The District Court Erred By Holding That Stream C Was 
Subject To Federal Jurisdiction Based On EPA 
Regulations. 

The district court initially found that Stream C (below Copper Park Lane) 

was a “water of the United States” based on 1983 EPA Regulations stating that all 

“tributaries” of traditional navigable waters are “waters of the United States.”  

(SA.86-87).  As explained in Flambeau’s principal brief, however, Rapanos 

rendered such regulations obsolete.  (Dkt.20-1:51-52). 

In response, Plaintiffs insist that Rapanos’ “significant nexus” test only 

applies to wetlands.  (Dkt.20-1:38).  They claim Rapanos is irrelevant as to 

whether an intermittent tributary (like Stream C) is governed by federal law.  

Numerous courts have rejected their interpretation.  See, e.g., United States v. 

Lippold, No. 06-30002, 2007 WL 3232483, *6 (C.D. Ill. Oct. 31, 2007); Envtl. 
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Prot. Info. Ctr. v. Pac. Lumber Co., 469 F. Supp. 2d 803, 823 (N.D. Cal. 2007); 

United States v. Robison, 505 F.3d 1208, 1215, 1222-24 (11th Cir. 2007). 

While Plaintiffs cite to three cases that purportedly support their theory that 

Rapanos only applies to wetlands, those cases show just the opposite.  In Cargill, 

the Ninth Circuit applied the “significant nexus” test to a “pond” and found that no 

“significant nexus” existed.  San Francisco Baykeeper v. Cargill Salt Div., 481 

F.3d 700, 706-08 (9th Cir. 2007).16

                                              
16 The Ninth Circuit’s initial comments questioning whether the “significant nexus” test 

would permit jurisdiction where EPA regulations take a more narrow view of the CWA’s reach is 
a wholly separate issue from the one at hand.  See San Francisco Baykeeper, 481 F.3d at 706-07 
(9th Cir. 2007). 

  In United States v. Moses, 496 F.3d 984 (9th 

Cir. 2007), the Ninth Circuit indicated that a seasonally-running stream that 

developed into a “rampaging torrent” before entering a “traditional navigable 

water” constituted a “water of the United States,” and that Rapanos did not 

undercut this conclusion.  Id. at 990-991.  In United States v. Robison, 541 

F.Supp.2d 1247 (N.D. Ala. 2007), the district court did nothing more than question 

the reach of Rapanos after the Eleventh Circuit had reversed and remanded the 

case for a new trial with instructions to apply the significant nexus test to a creek.  

See United States v. Robison, 505 F.3d 1208, 1222-24 (11th Cir. 2007).  Robison, 

like the other cases Plaintiffs cite, confirms that the significant nexus test is not 

limited to wetlands. 
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Left without any case support, Plaintiffs resort to a policy argument that 

applying the “significant nexus” test to intermittent tributaries would cause them 

to “become a mere conduit for upstream waste.”  (Dkt.30-1:40).  They rely solely 

upon a case that pre-dates Rapanos by more than three decades.  (Dkt.30-1:40). 

Justice Kennedy’s “significant nexus” test is designed to avoid the 

sweeping assertions of federal jurisdiction that Plaintiffs advocate.  Assuming no 

significant nexus exists, that does not, as Plaintiffs imply, mean that private parties 

have free license to pollute upstream.  It means only that the federal government 

cannot get involved and the state alone may exercise jurisdiction.  Justice 

Kennedy’s test requires courts to make a case-by-case assessment of whether a 

body of water so significantly impacts a traditional navigable water that it should 

be considered a “water of the United States.”  Without an individualized case-by-

case assessment, Justice Kennedy’s concern about federal overreach would be 

summarily pushed aside. 

2. The District Court Erred By Finding A Significant Nexus 
Between Stream C And The Flambeau River. 

To establish a “significant nexus,” a plaintiff must show that a non-

navigable tributary “significantly affect[s] the chemical, physical, and biological 

integrity” of the “traditional navigable water” in a way that is neither “speculative” 

nor “insubstantial.”  Rapanos v. United States, 547 U.S. 715, 780-81 (2006) 

(Kennedy, J., concurring).  As explained in Flambeau’s principal brief, the district 
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court’s limited findings—either alone or in combination—do not establish such an 

impact.  (Dkt.20-1:53-55).  Without any evidence of precisely how, if at all, 

Stream C meaningfully impacts the water quality of the Flambeau River, the 

district court was ill-positioned to conclude that federal law controls.  See 

Rapanos, 547 U.S. at 782.17

In response, Plaintiffs implore this Court to hold that “[t]he significant 

nexus requirement is not a difficult standard to meet.”  (Dkt.30-1:40).  They 

broadly assert that the district court could properly find a “significant nexus” 

based principally upon the fact that Stream C contributed some undetermined 

amount of (naturally-occurring) copper to the Flambeau River.  (Dkt.30-1:41).  

This is wrong.  If a body of water could be deemed a “water of the United States” 

whenever it has historically delivered a “pollutant” to a traditional navigable 

water—or where it has the mere potential to do so—the significant nexus test 

would be obliterated.

 

18

                                              
17 Plaintiffs suggest Flambeau “did not dispute” that Stream C below Copper Park Lane 

was “navigable.”  (Dkt.30-1:40).  That is incorrect.  Flambeau merely did not dispute that Stream 
C may be considered “navigable” under Wisconsin state law.  (R.84:73, ¶¶ 14-16).  Navigability 
under state law carries no significance regarding whether Stream C is “navigable in fact” under 
the CWA.  Wisconsin v. Fed. Power Comm’n, 214 F.2d 334, 336-37 (7th Cir. 1954) (holding that 
a determination of navigability “under state law is not determinative of navigability under federal 
law.”). 

  Plaintiffs seem to forget that the point of Justice 

Kennedy’s concurrence in Rapanos is intended to establish limits on when the 

18 After all, the CWA broadly construes what could be considered a pollutant.  See, e.g., 
N. Plains Resource Council, 325 F.3d at 1161 (unaltered groundwater can be pollutant under the 
CWA). 
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federal government can exercise jurisdiction over a body of water that does not—

at least on its face—implicate the commerce clause.  Rapanos, 547 U.S. at 782-83. 

C. The District Court Erred By Not Conducting The Significant 
Nexus Analysis For The Wetland. 

1. The Significant Nexus Test Applies To The Wetland. 

As explained in Flambeau’s principal brief, once the district court found 

that the biofilter discharged into a wetland, Rapanos and Gerke Excavating 

required the district court to conduct the significant nexus analysis to determine 

the propriety of federal jurisdiction.  (Dkt.21:55-56).  It failed to do so, instead 

applying an indirect discharge theory that is improper under Gerke Excavating. 

 Plaintiffs argue that the district court’s use of an “indirect” discharge theory 

comported with the “overwhelming consensus” of cases.  (Dkt.30-1:43).  They are 

wrong.  Other than the Rapanos plurality’s dicta, Plaintiffs cite only two circuit 

courts of appeal, both pre-Rapanos, which have endorsed the “indirect discharge” 

theory.  (Dkt.30-1:44 n.19).  Two opinions hardly represent an “overwhelming 

consensus.”  Plaintiffs concede that no circuit court of appeal, including this one, 

has considered the “indirect discharge” theory post-Rapanos.  (Dkt.20-1:44 

n.20).19

                                              
19 While Plaintiffs argue that district courts “uniformly” agree that Rapanos does not 

affect the indirect discharge theory, their cited case law is hardly persuasive.  Dkt.30-1:44 n.20.  
Not a single case Plaintiffs identify considers whether Justice Kennedy’s concurrence—the rule 
applicable in this jurisdiction—affects the use of the “indirect discharge” theory.  As discussed 

  The Court should reject the indirect discharge theory, particularly on the 

facts here. 
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 Additionally, in the typical “indirect discharge” case, the court identifies a 

“discrete conveyance” such as a canal, tunnel, or ditch.  See, e.g., Sierra Club v. El 

Paso Gold Mines, Inc., 421 F.3d 1133, 1137, 1141 (10th Cir. 2005) (indirect 

discharge theory viable when 2.5 mile tunnel connected “point source” and 

navigable waters); United States v. Velsicol Chem. Corp., 438 F. Supp. 945, 946-

47 (W.D. Tenn. 1976) (indirect discharge theory viable when municipal sewer 

system connected “point source” and navigable waters).  Here, however, there is 

no discrete conveyance.  Biofilter overflow, if any, discharged to a wetland, not a 

pipe, tunnel, or sewer system.  Allowing the “indirect discharge” theory to govern 

here would greatly expand the reach of that theory and engender uncertainty under 

the CWA.  The significant nexus test controls. 

2. As A Matter Of Law Plaintiffs Failed To Show A 
Significant Nexus To The Wetland. 

As shown above, Plaintiffs must demonstrate a “significant nexus” between 

Wetland 7 and the nearest traditional navigable water—the Flambeau River.  They 

cannot. 

                                                                                                                                       
above, Robison does not address the issue.  Stephens mentions only the plurality opinion in 
Rapanos, and concedes that any real analysis of an indirect discharge theory should be performed 
at a later stage in the case.  Stephens v. Koch Foods, LLC, 667 F. Supp. 2d 768, 782, 797 (E.D. 
Tenn. 2009).  Likewise, Humane Society and Evans simply recite the Rapanos plurality’s dicta.  
Humane Soc’y of U.S. v. HVFG, LLC, No. 06-CV-6829, 2010 WL 1837785, *11 n.18 (S.D.N.Y. 
May 6, 2010); United States v. Evans, No. 05-CR-159, 2006 WL 2221629, *17-21 (M.D. Fla. 
Aug. 2, 2006).  Finally, Rosenblum carries no significance here because it deals with an entirely 
separate section of the CWA (pre-treatment) that does not require proof that the discharge entered 
a “water of the United States.”  United States v. Rosenblum, Crim. No. 07-294, 2008 WL 582356, 
*8-9 (D. Minn. March 3, 2008). 
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From the beginning, Plaintiffs’ significant nexus argument depended 

almost exclusively on a purported hydrologic connection between Wetland 7, 

Stream C, and the Flambeau River.  However, it is undisputed that the record lacks 

any evidence regarding the frequency, volume or duration of any flows traveling 

from the wetland to the Flambeau River nor, for that matter, Stream C.  (SA.17-

18, 30).  Likewise, it is undisputed that Plaintiffs introduced no expert testimony 

as to how Wetland 7—through flows or other functions—impacted the Flambeau 

River (nor Stream C), if at all. 

 Rather than squarely address the lack of evidence, Plaintiffs try to skirt the 

“significant nexus” test.  They insist federal law applies because Wetland 7 is 

“adjacent to” Stream C, which the district court deemed a “water of the United 

States.”  (Dkt.30-1:46).  Their claim is wrong.  In Rapanos, Justice Kennedy 

clarified that while jurisdiction may automatically attach to wetlands adjacent to 

navigable-in-fact waterways, the same is not true for non-navigable-in-fact 

tributaries (such as Stream C).  Rapanos, 547 U.S. at 780-82.  Indeed, this was one 

of the main reasons for his division from the plurality.  Id.  Stream C is not 

navigable-in-fact.  (R.84:7-8, ¶¶ 14-16).   

In a half-hearted attempt to establish a “significant nexus,” Plaintiffs point 

to testimony purportedly showing that Wetland 7 has some impact on Stream C.  

(Dkt.30-1:46-47).  However, such impacts carry no significance unless they 
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likewise affect the Flambeau River, the nearest “traditional navigable water.”  See 

Rapanos, 547 U.S. at 782.  Plaintiffs have cited no expert testimony or scientific 

test to support that Wetland 7—by itself or in combination with Stream C—affects 

the Flambeau River (or Stream C). 

In fact, it is not even apparent that Wetland 7 impacts Stream C.  For 

example, while Plaintiffs assert that Wetland 7 impacts oxygen levels in Stream C 

(below Copper Park Lane) (Dkt.30-1:46-47), the cited witness—Craig Roesler—

stated just the opposite.  He testified:  “[O]xygen-wise, it’s difficult to link what’s 

happening upstream to what’s happening below Copper Park Lane.”  (R.271, 

5/21/2012 Tr. 115:14-16).  Likewise, while Plaintiffs now claim that Mr. Roesler 

identified a connection between the wetland and pH levels in Stream C, they fail 

to add that Mr. Roesler—when pressed—could not quantify that impact nor could 

he explain what effect pH levels would have on Stream C.  (R.271, 5/21/2012 Tr. 

91:5-21). 

Plaintiffs’ evidence-gathering falls woefully short of that undertaken by 

parties in other “significant nexus” cases.  Consider the efforts taken by the United 

States in Gerke after learning post-Rapanos that it must prove “the connection to 

and relationship with the adjacent watercourses” to meet its burden.  See, e.g., 

United States v. Gerke, No. 3:03-cv-00074-bbc, Dkt. Nos. 184-86, 185 at 8.  

There, the Government requested permission to install a rain gauge, water 
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monitoring wells, staff gauges, automatic electronic water monitoring wells and/or 

soil moisture probes at the site, and also the opportunity to dig soil pits.  Gerke, 

No. 3:03-cv-00074-bbc, Dkt. No. 186 at 5-8.  In contrast, Plaintiffs rest their case 

on a limited and untested hydrologic connection.  This is not enough.  See, e.g., 

Envtl. Prot. Info. Ctr., 469 F. Supp. 2d at 824 (rejecting significant nexus between 

streams and a creek despite a hydrologic connection because there was no 

evidence that such streams affected the “water quality” of the creek). 

 STATEMENT OF FACTS RELEVANT TO CROSS-APPEAL 

In a cross-appeal, Plaintiffs ask this Court to reverse the district court’s 

ruling denying them attorneys’ fees.  Flambeau refers the Court to the Statement 

of Facts in Flambeau’s opening brief and sets forth the following additional facts. 

The district court’s ruling denying attorneys’ fees followed approximately a 

year and a half of litigation and a week-long bench trial, during which time the 

court became very familiar with the case.  The district court held in its July 24, 

2012 opinion that granting attorneys’ fees to Plaintiffs was inappropriate given the 

“unusual circumstances” of this case.  (SA. 4-5, 39). 

Before arriving at its ultimate conclusion denying attorneys’ fees, the 

district court made the following pertinent findings of fact (among others) that 

demonstrate the unusual nature of this case, none of which are challenged on 

appeal: 
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• WDNR (the agency which was delegated authority to 
implement the CWA program in Wisconsin) selected the 
specific permit to regulate any storm water overflows from 
the biofilter (SA.25-26); 

 
• The permit WDNR issued to Flambeau required more 

stringent monitoring than the CWA required (SA.35);  
 
• Flambeau acted at all times pursuant to and in compliance 

with the WDNR permit (SA.25-27, 36); 
 
• “Whenever the DNR recommended doing something in 

addition to what defendant had been planning, or in place of 
it, [Flambeau] followed the DNR recommendation” (SA.25-
26); 

 
• Any copper contained in storm water overflow from the 

biofilter was so “modest” that the district court would 
“declare them de minimis if the Clean Water Act did not 
impose strict liability.”  (SA.4); 

 
• The biofilter was created only because of Flambeau’s desire 

to help out the City of Ladysmith, which was struggling 
financially.  The City asked Flambeau to retain buildings and 
surroundings on the former mine site so the City could use 
them for economic development.  It would have been far less 
expensive and time-consuming for Flambeau to refuse the 
City’s request (SA.2, 7, 35); 
 

• “[The biofilter] never threatened the river’s water quality 
during the period at issue in this suit.”  (SA.38; see also 
SA.34-35). 

 
• Flambeau’s policy was always to put “safety and the 

environment first” (SA.21); 
 
• Flambeau showed a sustained commitment to the 

environmental protection and preservation of water quality 
(SA.36-37); 
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• “It would not advance the goals of the Clean Water Act to 
impose anything but a pro forma penalty on a company that 
was compliant with the Act and with the directives of the 
[WDNR] and acted in all respects as a good neighbor.”  
(SA.36-37). 

 
Given these facts, the district court declined to award Plaintiffs their fees, 

explaining: 

In the unusual circumstances of this case, I am persuaded that plaintiffs are 
not entitled to an award of fees or any costs other than those allowed by 
statute.  Although plaintiffs seem to be motivated by an admirable concern for 
the environment, it remains unclear to me why they would have expended so 
much time and energy litigating against a company that seems every bit as 
committed as they are to the protection of the environment and preservation of 
water quality. 

 
(SA.39; emphasis added). 

 
Plaintiffs moved the district court to reconsider its attorneys’ fees decision.  

(R.258).  The district court denied Plaintiffs’ motion.  (A.1-2).  The district court 

reiterated several primary reasons for denying fees, including that: 

• Contrary to Plaintiffs’ claims, the “significance” of the findings 
made in Plaintiffs’ favor regarding Flambeau’s permit shield defense 
at the time of summary judgment is “minuscule.”  (A.2); 
 

• “[T]he amount of copper discharged from [Flambeau’s] biofilter 
never affected the quality of the Flambeau River.” (A.2); 

 
• “[T]he DNR preferred to operate under the mining permit because it 

allowed it to monitor [Flambeau’s] discharges more frequently and 
with more experienced staff than the NPDES permit would have 
allowed.”  (A.2).  
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At the conclusion of its decision denying Plaintiffs’ motion, the district 

court emphasized that it was denying fees because Plaintiffs “achieved no victory 

of any significance from their suit.”  (A.2; emphasis added).   

Plaintiffs now cross-appeal the district court’s denial of their fees. 

 SUMMARY OF ARGUMENT RELATED TO CROSS-APPEAL 

This Court should reject Plaintiffs’ cross-appeal, because the district court 

properly exercised its discretion in denying attorneys’ fees.  The CWA makes 

clear that a prevailing or substantially prevailing plaintiff is not automatically 

entitled to fees.  Rather, fees can be denied in an “appropriate” case.  The district 

court correctly found that this was such a case given the unusual circumstances, 

because, among other things, Plaintiffs “achieved no victory of any significance.” 

Moreover, the district court found that Flambeau had an exemplary environmental 

record, was in full compliance with the permits issued by WDNR, and had acted 

as a model corporate citizen by aiding the local community via the reclamation. 

I. THE DISTRICT COURT PROPERLY EXERCISED ITS 
DISCRETION IN DENYING PLAINTIFFS’ ATTORNEYS’ FEES. 

A. Congress Granted District Courts Discretion To Deny Attorneys’ 
Fees To A Prevailing Party In CWA Citizen Suit. 

Plaintiffs profess an entitlement to their fees because they were 

“prevailing” or “substantially prevailing” parties.  However, the CWA does not 

require the granting of fees to any party that prevails—however minimally.  

Rather, the CWA’s plain language grants district courts discretion to award 
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attorneys’ fees and litigation costs to prevailing citizen suit parties where the court 

deems it “appropriate”: 

The court, in issuing any final order in any action brought pursuant to this 
section, may award costs of litigation (including reasonable attorney and expert 
witness fees) to any prevailing or substantially prevailing party, whenever the 
court determines such award is appropriate. 

33 U.S.C. § 1365(d)(emphasis added).  Had Congress wanted to require district 

courts to grant attorneys’ fees to prevailing parties in every CWA case, it would 

have used words like “must” or “shall” rather than “may” and “appropriate.”  

Instead, Congress made an award of fees discretionary.  Discretion means nothing 

if it cannot be exercised in a case as unique as this one. 

Courts of appeal agree that a district court has the discretion to deny 

attorneys’ fees in a CWA case: 

• The Eighth Circuit has stated:  “[a]n award of attorney fees 
pursuant to the federal fee-shifting statutes is not automatic 
but rather is subject to the district court’s discretion.”  
Citizens Legal Envtl. Action Network, Inc. v. Premium 
Standard Farms, Inc., 397 F.3d 592, 594 (8th Cir. 2005), 
citing 33 U.S.C. § 1365(d). 

 
• The First Circuit has explained that district courts are “vested 

with wide discretion” in determining the appropriateness of 
any award of fees and costs.  United States v. Comunidades 
Unidas Contra la Contaminacion, 204 F.3d 275, 282-83 (1st 
Cir. 2000).  The First Circuit also noted that a Senate Report 
underscored a district court’s wide discretion because the 
committee’s stated intent was that “a court may ‘in its 
discretion’ award costs.” Id. at 283 (emphasis original).   

 
• The Eleventh Circuit has authorized district courts to use their 

discretion to deny an award of fees for “good cause.”  Atl. 
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States Legal Found., Inc. v. Tyson Foods, Inc., 897 F.2d 
1128, 1143 (11th Cir. 1990). 

 
• The Fourth and Fifth Circuit have suggested that a district 

court may choose to deny fees when the underlying suit did 
not advance the purposes of the Clean Water Act.  See 
Stoddard v. W. Carolina Reg'l Sewer Auth., 784 F.2d 1200, 
1209 (4th Cir. 1986); see also, Chemical Mfrs. Ass’n v. 
U.S.E.P.A., 885 F.2d 1276, 1279 (5th Cir. 1989). 

 
• The Ninth and Tenth Circuits—both friendly forums for 

citizen suits—have agreed that while a district court would 
generally be expected to award attorneys’ fees to a prevailing 
party, the district court may decline to award fees where 
“special” circumstances exist.  See Saint John’s Organic 
Farm v. Gem County Mosquito Abatement Dist., 574 F.3d 
1054, 1063 (9th Cir. 2009); see also Browder v. City of Moab, 
427 F.3d 717, 722, n.8 (10th Cir. 2005). 

 
This circuit has not yet had an opportunity to consider the issue.  There is, 

however, no justifiable reason for it not to join every other circuit which has held 

that a fee award in a CWA case to a prevailing party is discretionary.  Indeed, the 

CWA’s text requires that result. 

In similar contexts, this Court has agreed that fee awards are 

“discretionary.”  For example, in a 2011 Clean Air Act suit, this Court recognized 

that “[t]he district court has discretion to award costs of litigation, including 

reasonable attorneys’ fees, whenever appropriate in a Clean Air Act case.”  Sierra 

Club v. Khanjee Holding (US) Inc., 655 F.3d 699, 708 (7th Cir. 2011).  While this 

Court reaffirmed in that case that a district court may award fees only where a 

plaintiff has achieved at least “some success on the merits,” it reiterated that the 

Case: 12-2969      Document: 33            Filed: 03/08/2013      Pages: 65



48 
 

decision of whether or not to award fees in such circumstances remains at the 

“discretion” of the court.  Id.20

B. The District Court Reasonably Exercised Its Discretion By 
Denying Attorneys’ Fees On The Facts Here. 

 

Here, the district court reasonably exercised its discretion by denying 

attorneys’ fees to Plaintiffs.  As explained above, the district court outlined a long 

list of factual findings and reasons in its decisions why attorneys’ fees were not 

appropriate in this case.  They include, but are not limited, to: 

• WDNR alone selected the specific permit used to regulate 
Flambeau’s biofilter overflows.  (SA.26-27, 36-37). 

 
• Flambeau’s biofilter permit had more stringent monitoring 

than the permit Plaintiffs contend that WDNR should have 
issued to Flambeau, and subjected Flambeau to more frequent 
monitoring than would have been possible under the permit 
advocated for by Plaintiffs.  (SA.35). 

 
• Flambeau complied at all times with the permit issued by 

WDNR.  (SA.36-37). 
 
• Overflows from the biofilter never threatened the water 

quality of the Flambeau River.  (SA.38). 
 
• Flambeau showed a sustained commitment to the 

environment and the preservation of water quality.  (SA.36-
37). 

                                              
20 Plaintiffs interpret Khanjee’s comments regarding the Clean Air Act’s “whenever 

appropriate” language to essentially mean that the Seventh Circuit has read the “discretionary” 
language out of the statute.  This is wrong.  While the Seventh Circuit reiterated in Khanjee that a 
district court enjoys the option to award fees whenever a plaintiff has substantially succeeded on 
the merits, this Court certainly did not mandate that a district court award fees in every case 
where a party has prevailed.  Indeed, this Court would have had no reason to describe the district 
court’s award of attorneys’ fees as “discretionary” if it were indicating that a district court lacked 
any discretion to deny attorneys’ fees.    
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• The only reason Flambeau sought the modification to add the 

biofilter was because the City of Ladysmith asked for 
Flambeau’s help with facilitating economic development 
(SA.2, 7, 35)—in sum, Flambeau was being “a good 
neighbor.”  (SA.37, 39). 

 
• Plaintiffs “achieved no victory of any significance from their 

suit.”  (A.2). 
 
Regardless of whether this Court chooses to adopt the most lenient standard 

for an exercise of discretion as to CWA attorneys’ fees—consistent with the First 

Circuit and Eighth Circuit—or the most restrictive standard for an exercise of 

discretion—consistent with the Ninth Circuit and Tenth Circuit—the district 

court’s decision denying fees here squarely meets either test.  The district court’s 

findings underscore the “unusual circumstances” of this case and highlight why 

the district court was acting well within its discretion to deny attorneys’ fees.  An 

award would be unjust and inappropriate on the unique facts here. 

First, a CWA violation occurred in this case only because the district court 

held that the State of Wisconsin’s storm water program was not “explicitly 

approved” by EPA.  WDNR and the district court have stated unequivocally that 

the decision to use the permit in question was the State of Wisconsin’s decision 

alone.  (R.66:7-8, ¶ 20; R.89:4, Dep. 13:5-14:9; R.116-1:2, 7-8, 15; SA.35; 

Dkt.22:A.2).  Indeed, Plaintiffs themselves emphasize that the primary value of 

their case lies in correcting a perceived error in how the State of Wisconsin 
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operates its CWA permit program.21

Second, unlike perhaps any other CWA case, the district court here 

concluded that the defendant ought to be “commended” not “penalized” for its 

conduct.  (SA.5).  The district court’s decision lauded Flambeau’s unwavering 23-

year history of cooperation with WDNR, 100 percent compliance with the permit 

issued by WDNR, commitment to protecting the environment, and significant 

contribution to the local community.  (SA.4-5, 31, 34-37, 39; A.1-2).  It was well 

within the district court’s discretion to consider Flambeau’s “exemplary” conduct 

when deciding whether shifting fees to Flambeau was “appropriate.” 

  The district court was within its discretion to 

deny fees, rather than holding that Flambeau should have to finance Plaintiffs’ 

challenge to Wisconsin’s regulatory scheme. 

Third, an award of over $600,000 in attorneys’ fees in this case would not 

advance the goals of the CWA.  The CWA is designed to protect water quality, 

and the district court found that biofilter overflows never jeopardized water quality 

in any way.  Indeed, Flambeau presented evidence that the amount of copper in 

any storm water overflows coming out of the biofilter was less than the amount in 

a typical multi-vitamin.  (R.83:20, ¶¶ 73-74).  Imposing a half million dollars in 

attorneys’ fees on a company that demonstrated its commitment to environmental 

                                              
21 Curiously, Plaintiffs actually cite this anticipated change to Wisconsin’s regulatory 

scheme as the primary reason why they believe this Court should order the district court to award 
fees.  Plaintiffs do not explain why Flambeau, a private third-party, should have to foot the bill 
for their legal challenge to Wisconsin’s regulatory scheme. 
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protection and did not harm the environment in any way would contravene, not 

advance, the goals of the CWA. 

Fourth, in this case the district court found that Plaintiffs “achieved no 

victory of any significance from their suit.”  (A.2).  That is because Plaintiffs 

prevailed on a highly technical argument that identified no environmental harm, 

which serves as a well-placed reminder that prevailing on a highly technical theory 

without showing any environmental harm does not advance the goals of the CWA, 

and does not justify an award of attorneys’ fees. 

Finally, while Plaintiffs may be correct that the Seventh Circuit’s de 

minimis test in the civil rights context should not be directly applied, it certainly 

can inform the discussion.  Hastert v. Illinois State Board of Election 

Commissioners, a case cited by Plaintiffs, does not suggest otherwise.  28 F.3d 

1430 (7th Cir. 1993).  That case merely stands for the proposition that a prevailing 

party should ordinarily receive fees in a civil rights case absent special or unusual 

circumstances.  Id. at 1443.  It neither states that a district court lacks discretion to 

deny attorneys’ fees, nor precludes a district court from exercising such discretion 

where “special” or “unusual” circumstances exist.  Id.22

                                              
22 Plaintiffs cannot “cherry pick” when Civil Rights Act cases apply to their request for 

attorneys’ fees.  To the extent that such cases reflect on a district court’s discretion to award or 
deny fees, they likewise reflect on how a district court may exercise such discretion in a situation 
where a court found only a technical, de minimis violation.  See, e.g., Linda T. ex rel. William A. 
v. Rice Lake Area Sch. Dist., 417 F.3d 704, 709-10 (7th Cir. 2005) (upholding Western District of 
Wisconsin’s denial of attorneys’ fees because “the victory was de minimis” despite achieving 
some legal significance).  Plaintiffs cannot have it both ways. 

  Contrary to Plaintiffs’ 
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arguments, Tyson Foods likewise recognizes that a district court has discretion to 

deny attorneys’ fees in appropriate circumstances.  Tyson Foods, 897 F.2d at 1143. 

C. Plaintiffs’ Procedural Arguments Of Error Are Baseless. 

Unable to raise any persuasive substantive arguments as to why the district 

court was required to give them attorneys’ fees, Plaintiffs raise a series of 

“procedural objections.”  None of those objections provide a basis to vacate the 

district court’s discretionary determination to deny fees. 

1. The District Court Did Not Deny Attorneys’ Fees In A 
Mere “Off-Hand” Comment. 

According to Plaintiffs, the district court erred because it purportedly 

addressed attorneys’ fees in nothing more than a passing “off-hand” comment.  

(Dkt.30-1:53).  Plaintiffs are wrong.  

As explained above, the district court provided 36 pages of findings 

detailing why the circumstances of the case were “unusual,” why the environment 

was not harmed, and why Flambeau should not be faulted.  Plaintiffs want this 

Court to look at the concluding paragraph regarding fees in a vacuum, ignoring the 

preceding 36 pages.  The mere fact that the district court summarized its reasoning 

with regard to denying attorneys’ fees in a concluding paragraph hardly 

demonstrates that it considered attorneys’ fees only “in passing.” 

Further, Plaintiffs’ argument ignores the fact that the district court issued a 

subsequent opinion responding to Plaintiffs Motion for Reconsideration on the 
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attorneys’ fees issue.  (A.1-2).  That opinion confirmed why it was choosing to 

deny attorney fees.  Plaintiffs’ argument that the district court “brushed aside” 

their attorneys’ fees request denies reality.  The district court denied them fees 

because they should not recover fees under the circumstances of this case. 

2. Nothing Supports Plaintiffs’ Assertion That The District 
Court Denied Fees Out Of “Exasperation” 

Next, Plaintiffs incredibly argue that the district court may have denied 

attorneys’ fees out of “exasperat[ion]” with their case.  (Dkt.30-1:55).  An 

argument as to the district court’s emotional state should be rejected, particularly 

when the argument is unsupported by any evidence and is nothing more than 

speculation. 

3. A District Court Need Not Wait To Address Attorneys’ 
Fees Until After Receiving A Fee Petition  

Likewise, Plaintiffs do not cite—and Flambeau is not aware of—any 

authority requiring a district court to await a fee petition before ruling on 

attorneys’ fees.  In fact, the case law addressing this issue holds just the opposite.  

See, e.g., B. Fernandez & HNOS, Inc. v. Kellogg USA, Inc., 516 F.3d 18, 27-28 

(1st Cir. 2008) (holding that a district court did not abuse its discretion by sua 

sponte denying attorneys’ fees even though the prevailing party had not yet filed a 

motion for attorneys’ fees). 

Plaintiffs’ insistence that the district court erred because it should have 

waited until they submitted their billing records makes little sense.  It is yet 
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another example of Plaintiffs’ attempt to elevate form over substance.  The district 

court’s decision to deny fees was not premised on attorney billing records, but 

rather, on an overall assessment of the inappropriateness of a fee award given the 

specific circumstances of the case.  Waiting for billing records to deny fees would 

have served no purpose. 

4. A District Court Need Not Employ The Lodestar Method 
When It Has A Reasoned Basis To Deny Fees Outright. 

Finally, Plaintiffs assert that the district court had no choice but to analyze 

attorneys’ fees under the lodestar method.  (Dkt.30-1:52-53).  This is plainly 

incorrect.  This Court has recognized that “[a] court may ‘lawfully award low fees 

or no fees’ without figuring a lodestar” under other fee-shifting statutes.  Simpson 

v. Sheahan, 104 F.3d 998, 1001 (7th Cir. 1997) (italics original; citation omitted); 

see also Cartwright v. Stamper, 7 F.3d 106, 110 (7th Cir. 1993) (concluding that 

plaintiffs’ victory was de minimis and thus that “[t]he district court did not have to 

undertake the lodestar analysis but, after making the findings it did, should have 

summarily denied the petition for fees.”).  A district court need not rely upon the 

lodestar method where it has a foundation to deny fees entirely, as the district 

court did here.   

CONCLUSION 

For the reasons set forth above, Flambeau respectfully requests reversal on 

liability due to errors made by the district court on summary judgment and 
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following trial.  Flambeau also respectfully asks the Court to affirm the district 

court’s denial of Plaintiffs’ attorneys’ fees because the district court properly 

exercised its discretion as set forth above. 

Dated this 8th day of March, 2013. 

Respectfully submitted, 
 
 
 s/ Harry E. Van Camp   
Harry E. Van Camp (#1018568) 
Henry J. Handzel, Jr. (#1014587) 
Megan A. Senatori (#1037314) 
DEWITT ROSS & STEVENS S.C. 
Two East Mifflin Street, Suite 600 
Madison, WI  53703-2865 
608-255-8891 
 
Attorneys for Defendant-Appellant/  
Cross-Appellee 
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