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INTRODUCTION 
 

Flambeau Mining Company (“Flambeau”) extracted hundreds of tons of copper 

other metals at the Flambeau Mine from 1993 to 1997. Flambeau made significant 

changes to the site in 1998, including creation of an industrial park or “outlot” and the 

installation of a feature called a “biofilter” that, by design, collected and discharged 

stormwater runoff from the industrial outlot into an adjacent stream, “Stream C,” and 

ultimately to the nearby Flambeau River. 

By approximately 2003, Flambeau became aware that this biofilter discharge was 

contaminated with residual copper and other metals from past mining activities. Levels 

of copper and zinc in the biofilter discharge, and in Stream C itself, routinely exceeded 

Wisconsin’s standards for acute aquatic toxicity. Flambeau sought to avoid the 

requirement to obtain a Clean Water Act (“CWA” or “the Act”) permit for these 

discharges because it viewed regulation under its state mining permit as “more 

favorable to the mine than what would be contained” in an actual CWA permit. On this 

point Flambeau was right: its mining permit lacks the basic requirements of all CWA 

permits—including the requirement to achieve state water quality standards. The state 

mining permit also effectively circumvented key procedural requirements of the CWA. 

In light of this history, Wisconsin Resources Protection Council, Center for Biological 

Diversity, and Laura Gauger (“collectively, WPRC”) filed suit alleging violations of the 

CWA in 2011. WRPC prevailed on most issues at summary judgment, including 

Flambeau’s affirmative defense that it was shielded from CWA liability by its state 

mining permits. The court reserved its decision on whether Flambeau’s polluted 
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biofilter discharges reached “waters of the United States,” but answered that question 

in the affirmative following a five-day bench trial. For a remedy, the district court chose 

to credit Flambeau’s prior attempts at site remediation and imposed a low monetary 

penalty and no immediate injunctive relief.   

Flambeau nonetheless appealed the court’s liability finding, and this Court should 

reject its appeal. The state mining permits Flambeau possessed cannot and do not stand 

in for a permit issued pursuant to the CWA, however much Flambeau would like the 

state to have this power. The district court also correctly concluded that the Wisconsin 

Department of Natural Resources (“WDNR”) was not a necessary party, and that 

Flambeau’s discharges reached jurisdictional “waters of the United States.”  

However, one of the district court’s decisions does bear reversal and is the subject of 

WRPC’s cross-appeal: the court’s summary decision to reject any attorney fees before 

WRPC had filed a motion requesting fees, and its subsequent decision to deny 

reconsideration of this matter via Fed. R. Civ. P. 59(e). WRPC is a “prevailing or 

substantially prevailing party” under the CWA and should receive its costs of litigation.  

The district court’s decisions to the contrary should be reversed.   

 
JURISDICTIONAL STATEMENT 

 
Flambeau’s jurisdictional statement (Dkt.21 at 5-6)1

                                                           
1 WRPC follows Flambeau’s citation format (see Dkt.21 n.1) with the following additions: 

Citations to the docket entries in this consolidated appeal are “Dkt.” Citations to Flambeau’s 
Short Appendix (Dkt.21) and Additional Appendix (Dkt.22) are “SA.” and “A.” respectively. 

 is complete and correct 

regarding the district court’s jurisdiction, but not regarding this Court’s jurisdiction 
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over Flambeau’s appeal or over WRPC’s appeal.2

 The district court issued a post-trial opinion and order on the merits on July 24, 2012. 

It found Flambeau liable for violating the CWA, 33 U.S.C. § 1311(a). The same order 

held, sua sponte, that “plaintiffs are not entitled to an award of fees or any costs other 

than those allowed by statute.”

  Pursuant to Circuit Rule 28(a)(2) and 

the Court’s Order (Dkt.19), the following is a complete jurisdictional summary. 

3

The court’s post-trial decision denying WRPC’s fees presented two options: WPRC 

“could appeal the decision within 30 days . . . or they could toll the time for appeal by 

filing a Rule 59(e) motion to alter or amend the judgment[.]” Hastert v. Ill. State Bd. of 

Election Comm’rs, 28 F.3d 1430, 1438 (7th Cir. 1993), rehr’g on other grounds and amended 

opinion at 1994 U.S. App. LEXIS 13101 (June 1, 1994). A Rule 59(e) motion is the proper 

mechanism to address that denial, id. at 1438 n.8, contrary to Flambeau’s assertions 

(Dkt.13). This Court’s reasoning in Hastert survives the 1993 amendments to the Federal 

Rules of Appellate Procedure, which addressed motions for attorneys fees that could 

be—but had not yet been—filed under Rule 54(d)(2) when the judgment was entered. 

See Notes of Advisory Committee on 1993 Amendments to Fed. R. App. P. 4 (note to 

 (SA.30-31, 37.) Judgment was entered July 27, 2012. 

(A.1.)   

                                                                                                                                                                                           
Citations to WRPC’s separately bound appendix are “WA.” Citations to trial exhibits received 
by the district court are “TE.” References to the record are “R.” followed by the district court 
docket entry number. Page references to the district court record are to the page of the original 
document per Fed. R. App. P. 28(e). 

 
2 The Court consolidated the two appeals on October 24, 2012. (Dkt.11.) 
 
3 The meaning of “fees or costs . . . allowed by statute” was subsequently clarified by the 

court to mean only taxable costs under Rule 54(d)(1). (A.1-2) 
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subdivision (a)(4)). The Amendments have no bearing where, as here, the fee decision 

was final when the judgment was entered. Thus, this Court has since exercised 

jurisdiction over appeals of Rule 59(e) motions asking the district court to reconsider an 

outright denial of fees. Sosebee v. Astrue, 494 F.3d 583, 589 (7th Cir. 2007). The district 

court had also previously ruled that a plaintiff denied attorneys’ fees in a decision on 

the merits should seek reconsideration of that issue under Rule 59(e), not Rule 54(d)(2). 

Bollig v. Christian Cmty. Homes & Serv., No. 02-C-532-C, 2003 U.S. Dist. LEXIS 24715, **2-

3 (W.D. Wis. Oct. 27, 2003). 

Accordingly, on August 10, 2012, within 28 days of the entry of the judgment, 

WPRC timely filed a motion under Fed. R. Civ. P. 59(e) seeking to alter or amend the 

judgment to include its reasonable attorneys fees and costs under 33 U.S.C. § 1365(d). 

(R.258.)  

Accompanying its motion, WRPC filed a “[Proposed] Motion for Award of 

Attorney’s Fees and Costs of Litigation” under Fed. R. Civ. P. 54(d)(2). (R.258-1 

(brackets in original).) The motion for fees was captioned “[Proposed]” because of the 

district court’s prior denial of WRPC’s right to fees (R.258-1, at 1 n.1). The motion for 

fees was timely filed within 14 days of entry of judgment and met the requirement of 

Fed. R. Civ. P. 54(d)(2) by setting forth the statutory grounds for fees, the amount 

sought, and the basis therefor. (See generally R.258-1).  

Although WRPC’s Rule 59(e) motion tolled the time to appeal pending disposition 

of that motion, Fed. R. App. P. 4(a)(4)(A)(iv), Flambeau nevertheless filed its notice of 
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appeal on August 24, 2012 (R.259). The district court treated WRPC’s motion as a Rule 

59(e) motion, and denied it on September 28, 2012. (A. 1-2.)4

On October 18, 2012, WPRC filed a notice of appeal of the July 24, 2012, opinion and 

order denying fees, the July 27, 2012, judgment, and the September 28, 2012, order 

denying WRPC’s request for reconsideration of the denial of fees. (R.278.) WRPC 

appeals from a final order and judgment of the district court, as well as the district 

court’s denial of the Rule 59(e) motion to alter or amend judgment, which tolled the 

time to appeal the earlier judgment. This Court has jurisdiction over all of these matters.  

28 U.S.C. § 1291; Fed. R. App. P. 4(a)(4)(A)(iv), (B)(ii).   

  

This Circuit should not overturn its precedent (including Hastert and Sosebee) based 

on the cases cited by Flambeau (Dkt.21 at 5-6). Those cases are either inapposite or 

procedurally and factually distinct. In Jones v. UNUM Life Insurance Co. of America, the 

Second Circuit avoided deciding the proper treatment of a motion to reconsider fees 

because that request “was part and parcel” of other aspects of post-judgment relief 

sought in the same motion under Rule 59(e). 223 F.3d 130, 138 (2nd Cir. 2000).  In Moody 

v. GE Life & Annuity Assurance Company, the Fifth Circuit considered a motion to 

reconsider denial of taxable costs as a motion under Rule 54(d)(1), not attorney’s fees 

under Rule 54(d)(2). 383 F.3d 249, 253 (5th Cir. 2004).   

In Yost v. Stout, the Tenth Circuit did find that a fee request was to be treated as a 

Rule 54(d)(2) motion, 607 F.3d 1239, 1243 (10th Cir. 2010), but the lower court had also 

                                                           
4 The district court did not treat the motion as one for fees under Rule 54(d)(2) and did not 

decide the matter before a notice of appeal had been filed by Flambeau; therefore, Rule 58(e) did 
not apply. 
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considered the motion as a Rule 54(d)(2) motion, No. 06-4122-JAR, 2009 U.S. Dist. LEXIS 

30757, *11 (D. Kan. April 9, 2009), and fees were ultimately awarded to the plaintiff by 

the district court, while the appeal was pending. Dec. 4, 2009, Slip. Op., Case No. 06-

4122-JAR (granting plaintiff fees and costs). Therefore, the holding is inapposite because 

the only decision noticed in the appeal was initial denial of fees, 607 F.3d at 1242, not 

the reconsideration decision granting fees.            

Even if WRPC’s Rule 59(e) motion is treated as a Rule 54(d)(2) motion, WRPC still 

timely filed all required components for a motion under that rule.  The district court’s 

September 28, 2012 order denied all fees, and this Court would have jurisdiction over 

WRPC’s appeal of the order. 28 U.S.C. § 1291; McCarter v. Ret. Plan for the Dist. Managers 

of the Am. Family Ins. Group, 540 F.3d 649, 652 (7th Cir. 2008).   

No issues are pending before the district court other than the taxation of WPRC’s 

costs that it is entitled to as a prevailing party under Fed. R. Civ. P. 54(d)(1). (A.1.) 

 
STATEMENT OF ISSUES 

 
Flambeau Appeal 
 

1. Does Flambeau’s state mining permit entitle Flambeau to a “permit shield” 

under 33 U.S.C. § 1342(k), even though that permit was not issued pursuant to 33 

U.S.C. § 1342? 

2. Was the WDNR an indispensible party under Rule 19 in a citizen enforcement 

suit against Flambeau that does not seek to challenge any actions of the WDNR? 
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3. Were the district court’s findings at summary judgment and after trial that 

Flambeau’s pollution reached a “water of the United States” supported by 

evidence and consistent with applicable law? 

WRPC Cross-Appeal 

4. Should WRPC have been awarded its reasonable attorney and expert witness 

fees as a “prevailing or substantially prevailing party” under the CWA, 33 U.S.C. 

§ 1365(d)? 

 
STATEMENT OF FACTS 

 
A. The Flambeau Mine. 

Flambeau mined gold, silver, and copper in Ladysmith, Wisconsin, from 1993 to 

1997. (SA.44; R.40-2 at 2.) The mine site is bordered to the west by the Flambeau River 

and to the south by Copper Park Lane. (WA.42.) During active mining, industrial 

processes including ore crushing hauling, and waste storage occurred on the southern 

end of the mine site (later called the “industrial outlot”). (SA.83.) The industrial outlot 

has not been fully reclaimed and is the source of the copper pollution that is at issue in 

this case. (SA.83-84.)  

B. Permits Held by Flambeau 

The State of Wisconsin issued a number of permits to Flambeau in 1991, including a 

mining permit and a Wisconsin Pollutant Discharge Elimination System (“WPDES”) 

wastewater discharge permit. (SA.48-49; WA.28-38; R.66-1.) The mining permit was 

issued under, and expressly limited, to Wisconsin’s Metallic Mining Reclamation Act, 
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Wis. Stat. §§ 144.80-144.94 (later recodified in Wis. Stat. ch. 293). (SA.98; WA.30-36.) 

That mining permit explicitly preserved the application of all other legal requirements: 

Pursuant to sec. 144.937, Stats., the authority of the Mining Permit issued 
by the Department is limited to the authority vested in the Department by 
ss. 144.80 to 144.94, Stats. and ss. 144.43 to 144.47, Stats., relative to mining 
waste disposal. If another state or federal rule specifically regulates an 
activity, also regulated under ss. 144.80 to 144.94, Stats., the other statute 
or rule shall be the controlling standard to the extent applicable. 

 
(SA.49; WA.36.) 

While certain conditions of the mining permit relate to surface water management, 

the permit did not authorize discharges of pollutants to waters of the United States. 

(R.54 at 11:25-14:5, 22:1-15; R.66-1 at 76-124.) That role was played by Flambeau’s 

separate WPDES permit, which authorized specific discharges through specific outfalls 

to the Flambeau River. (SA.49, 56; R.54 at 21:21-24:23; R.66-1 at 125-156). Its WPDES 

permit, however, was terminated in 1998. (SA.49.)   

In 1997, Flambeau proposed to cease active mining, construct a stormwater 

detention basin called a “biofilter,” and establish an “industrial outlot” on the southern 

edge of the mine site that would direct runoff into the biofilter. (SA.44, 50-51; R.60-10 at 

WRPC015571-572.) The biofilter would then “direct water to the existing intermittent 

Stream C channel” located just east of the biofilter’s outlet point. (R.60-10 at 

WRPC15575; see also SA.51; R.60-10 at WRPC015572.)  

Because the industrial outlot proposal deviated from Flambeau’s original mine 

reclamation plan, Flambeau was required to obtain WDNR approval under state mining 

laws. (See WA.4.) On May 29, 1998, WDNR published public notice of Flambeau’s 
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proposed plan modification, identifying the proposed changes, including “the retention 

of outfall 002, a discharge structure to the Flambeau River.” (SA.52; R.94-1.) Nothing in 

the notice mentioned the CWA, National Pollutant Discharge Elimination System 

(“NPDES”) or WPDES permits, or the discharge of pollutants from the biofilter to 

Stream C. (See id.)   

WDNR granted Flambeau’s mining permit modification on July 30, 1998 

(hereinafter, “Modification”) (SA.55; WA.2-5.) The Modification included thirteen 

findings of fact—none of which mention the biofilter, Stream C, the Flambeau River, or 

any pollutant discharges—and three conclusions of law made solely under Wisconsin 

mining laws. (SA.55; WA.2-5.) When the Modification was issued, Flambeau’s separate 

WPDES permit was still in effect. (SA.55-56.) WDNR also sent to Flambeau three letters 

during 1998 relating to “surface water management” at the Flambeau Mine site, none of 

which authorized a discharge of pollutants or mention the CWA, NPDES or WPDES 

permitting requirements, Stream C, or any contemplated discharge of copper from the 

biofilter. (SA.51, 55-57; R.54 at 50:1-22; R.66-2; R.66-8; R.66-9.)5

WDNR terminated the WPDES permit authorizing wastewater discharges from the 

mine on September 23, 1998, and since then Flambeau has not held a WPDES permit 

(R.54 at 48:11-16; R.40-1), nor has it submitted an application for a new WPDES permit 

(R.40-2, ¶¶192-194). 

  

                                                           
5 The September 8 and September 23, 1998 letters expressly reference a discharge from a 

“biofilter” via outfall 002; this is a different biofilter that lies north of the mine pit and is not at 
issue in this case. (R.40-21; R.54 at 20:17-21:20, 45:15-56:7; R.40-20 at WRPC000156; R.60-10 at 
WRPC015576-15579.) 

Case: 12-2969      Document: 30-1            Filed: 02/06/2013      Pages: 133



10 
 

C. Stream C and the Flambeau River 

 Stream C is a short, intermittent tributary to the Flambeau River. (SA.7, 45.) In 1991, 

WDNR determined that Stream C “originates [on the east side of the mine site], drains 

the southeast corner of the site and enters the Flambeau River” and, “based on flow 

records and physical evidence at the site,” was navigable. (R.66-1 at 158.) Over the 

years, Flambeau altered the channel and flow regime of Stream C by grading along its 

banks and installing culverts. (SA.7, 45; R.66-1 at 161; T.E.1024.) Until this litigation, 

Flambeau frequently identified Stream C running east and north of the biofilter on its 

maps and plans. (SA.9; WA.42-43.) 

Stream C passes through and drains water from several wetland areas north of 

Copper Park Lane, including a wetland adjacent to the biofilter known as “Wetland 7.” 

(SA. 9, 17; WA.43; T.E.1012 at WRPC015457-58, WRPC015465; T.E.1028 at WRPC017346-

47.) Stream C begins north of the biofilter, flows though the western edge of Wetland 7, 

(within 30 feet of the biofilter), then through a culvert approximately 50 yards south of 

the Biofilter. (WA.43; WA.39-41.) The portion of the stream that flows through Wetland 

7 represents the low point in the wetland, which it exits through the farm road culvert.  

(WA.43; T.E.1012 at WRPC015457; R.265 at 51:5-52:4; SA.32.)  

Because of the topography of the site, sufficient runoff causes water to flow from the 

biofilter, approximately 30 feet eastward to Stream C, then south through the series of 

culverts before traveling the short distance to the Flambeau River.  (WA.42-43; T.E.1003 

at FMC002370; R.265 at 60:6-61:3; R.271 at 49:13-20). In fact, Flambeau purposefully 

constructed the biofilter in an effort to “capture particulates in the surface water from 
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the site prior to discharge to Intermittent Stream C.” (R.40-5 at FMC002750). Flambeau’s 

stated intent has always been for the biofilter’s discharges to enter Stream C and then 

continue downstream to the Flambeau River. (SA.14, 30-32; R.40-27 at FMC002370; R.40-

32 at FMC000885-86; R.40-33 at FMC002766; R.60-10 at WRPC015575; R.82-8 at 

FMC000673; R.266 at 17:9-18:8.)   

D. Copper Transport Along Stream C 

In approximately 2003, soils in the industrial outlot contaminated with mining waste 

were found to be contributing to elevated concentrations of copper and zinc in the 

runoff entering the biofilter. (SA.59.) Comprehensive surface water and sediment 

monitoring at various locations in the Stream C watershed followed to ascertain the 

source and impacts of the pollution. (SA.59; R.40-32 at FMC000885-87.) Between May 

2003 and June 2011, Flambeau collected at least 69 water samples from five different 

locations along the biofilter/Stream C flow path: (a) the biofilter’s inlet, (b) the 

biofilter’s outlet, (c) Stream C south of the biofilter’s outlet but north of Copper Park 

Lane, (d) Stream C immediately south of Copper Park Lane, and (e) the mouth of 

Stream C at the Flambeau River. (R.40-32 at FMC000893; R.50 at 4-7; R.50-2; R.50-4; 

T.E.1028 at WRPC017347-50, WRPC017367; T.E.1030.) Each of these samples contained 

copper exceeding Wisconsin’s “acute toxicity criterion.” (R.50 at 7-9; R.50-4; T.E.1030.)6

                                                           
6 The “acute toxicity criterion” is the “maximum daily concentration of a substance which 

ensures an adequate protection of sensitive species of aquatic life from the acute toxicity of that 
substance and will adequately protect the designated fish and aquatic life use of the surface 
water if not exceeded more than once every 3 years.” Wis. Admin. Code § NR 105.03(2). 
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Flambeau also collected samples from the Flambeau River upstream and 

downstream from the mouth of Stream C on eight dates between September 2007 and 

April 2011; on seven of these dates the copper concentration downstream of Stream C’s 

confluence was greater than the copper concentration upstream of Stream C, and on at 

least one occasion the copper concentration downstream of Stream C exceeded the 

acute toxicity criterion. (R.50 at 9; R.50-4; T.E.1030.) 

WDNR also undertook its own assessment of the Stream C watershed during 2010-

11. (R.40-11; R.271 at 27:25-28:17.) WDNR staff, including biologist Craig Roesler, 

reviewed historic Stream C monitoring data, collected new water quality samples on 

three occasions at various locations along Stream C and its contributing drainageways, 

collected several sediment samples, conducted fish and macroinvertebrate surveys, 

made visual observations of stream flow, and issued a final water quality assessment in 

April 2012. (WA.44-83; R.271 at 30:19-34:8; F.SA.11-12.)  

As a result of WDNR’s analysis, Stream C from Copper Park Lane to the Flambeau 

River was recently proposed for listing as an “impaired water” for acute aquatic toxicity 

pursuant to 33 U.S.C. § 1313(d). (R.115-5.)7

 

 It is proposed to be listed for the pollutants 

copper and zinc. (Id.)   

                                                           
7 See WDNR, Impaired Water Search, at http://dnr.wi.gov/water/impairedSearch.aspx 

(search “Pollutant” = copper and “Pollutant” = zinc) (last checked February 6, 2013).  Impaired 
waters are “waters that are too polluted or otherwise degraded to meet the water quality 
standards set by states[.]” U.S. EPA, Impaired Waters and Total Maximum Daily Loads, at 
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/index.cfm (last checked February 6, 
2013); see also Thomas v. Jackson, 581 F.3d 658, 661 (8th Cir. 2009) (describing impaired waters).  
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E. Biofilter Discharges 

 Several witnesses observed Biofilter discharges, including Flambeau’s Reclamation 

Manager Jana Murphy (SA.14-16; R.266 at 20:14-17), Mr. Roesler (SA.10-11), and Great 

Lakes Indian Fish & Wildlife Commission biologist Dr. John Coleman (SA.9-10). These 

same witnesses observed flowing water along all or portions of the Stream C channel, 

including at the lower terminus of the culverts immediately upstream from the biofilter 

and through the two culverts downstream from the biofilter (the farm road culvert and 

the Copper Park Lane culvert) on numerous occasions. (SA.11-12; R.265 at 59:20-60:8, 

67:17-69:21; R.271 at 124:6-125:24.) Given the topography of the site (which slopes down 

from the edge of the biofilter to the Stream C channel over about a 20-30 foot distance), 

the short distance along Stream C from the Biofilter to the Flambeau River, the slightly 

acidic water that causes copper to remain in solution, and the lack of any intervening 

obstacles, water and copper discharged from the Biofilter ultimately reach Stream C 

south of Copper Park Lane. (R.271 at 84:2-86:4; 91:5-14; 92:-95:8; 124:6-125:24.) 

 
SUMMARY OF ARGUMENT 

 1.  For a discharger to claim a defense under the CWA’s “permit shield” provision, 

33 U.S.C. § 1342(k), it must hold a permit “issued pursuant to” 33 U.S.C. § 1342. 

Flambeau’s mining permit was not “issued pursuant to” 33 U.S.C. § 1342; rather, the 

authority for it was expressly limited to state mining laws. Moreover, Flambeau’s 

mining permit is not the legal equivalent of a CWA permit, nor was it issued in 

conformance with Wisconsin’s U.S. Environmental Protection Agency (“EPA”)-
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approved NPDES permit program. Because Flambeau lacks a permit “issued pursuant 

to” 33 U.S.C. § 1342, its permit shield defense fails.  

 2.  This case is to enforce Flambeau’s obligations under federal law, and WDNR was 

not a necessary and indispensable party under Rule 19 because it has no interests 

requiring joinder. Even if it did, it was adequately protected by its involvement in all 

stages of litigation, up to and including its role as amicus before this Court. The district 

court’s denial of Flambeau’s motion to dismiss was not clearly erroneous. 

3.  WRPC proved that Flambeau discharged pollutants to waters of the United 

States, resulting in CWA liability. Sufficient evidence (including eyewitness and expert 

testimony, water quality data, and repeated admissions by Flambeau) supports the 

district court’s conclusion that Flambeau’s polluted discharges reached Stream C, and 

that Stream C is a water of the United States. Moreover, the court applied the correct 

legal framework; Stream C is a tributary to, and has a “significant nexus” with, the 

Flambeau River, and CWA jurisdiction is proper.  There was no requirement for the 

district court to conduct a separate “significant nexus” analysis for Wetland 7 because 

Flambeau’s pollution did not stop at the wetland. Regardless, even if that analysis were 

required, evidence presented at trial showed that the wetland has a significant nexus 

with the Flambeau River.   

4.  Parties who win on liability, obtain a judgment, obtain civil penalties, and/or 

who advance the objectives of the CWA are “prevailing or substantially prevailing” 

parties entitled to their reasonable attorney and expert witness fees under 33 U.S.C. § 

1365(d). WRPC achieved all of these benchmarks, yet the district court concluded that 
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WRPC was not entitled to its costs of litigation in two summary opinions. The court’s 

denial of fees should be reversed, and the case remanded for the court to determine 

WRPC’s reasonable fees. 

 
ARGUMENT 

I. Flambeau’s State Mining Permit Does Not Entitle It To A Permit Shield Defense 
Under The Clean Water Act.   
 
Flambeau lacks the necessary predicate for a CWA permit shield: an actual CWA 

permit. It is undisputed that Flambeau does not hold a permit issued pursuant to the 

permit system specifically created by the CWA (SA.94-98), and the district court 

correctly rejected Flambeau’s argument that it had the equivalent of a CWA permit by 

way of its state mining permit.  (SA.93-103). While the ability to circumvent the 

requirements of the CWA and its permitting program, and to consequently avoid 

liability under the Act, is undoubtedly desirable to Flambeau (and its amici), the Act 

does not provide that option. The district court should be affirmed. 

 
A. Standard of Review. 

The Court reviews de novo the district court’s grant of summary judgment, Rawoof 

v. Texor Petroleum Co., 521 F.3d 750, 755 (7th Cir. 2008). Despite Flambeau’s (and the two 

amici’s) repeated citation to the trial record and other materials in their permit shield 

arguments, the Court considers “only those matters that were before the district court 

when it entered [summary] judgment, not the evidence offered later at trial.” Sallenger v. 

City of Springfield, 630 F.3d 499, 503 (7th Cir. 2010) (internal quotations omitted). This 
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Court “may affirm summary judgment on any ground supported in the record, so long 

as that ground was adequately addressed in the district court and the nonmoving party 

had an opportunity to contest the issue.” Cardoso v. Robert Bosch Corp., 427 F.3d 429, 432 

(7th Cir. 2005). 

 
B. Background on the NPDES Permit Program. 

The NPDES permitting program lies at the core of the CWA. NPDES permits are 

“the only means by which a discharger from a point source may escape the total 

prohibition” on the discharge of pollution in 33 U.S.C. § 1311(a). Natural Res. Def. 

Council, Inc. v. Costle, 568 F.2d 1369, 1374 (D.C. Cir. 1977). Through NPDES permits, 

“generally applicable effluent limitations and other standards—including those based 

on water quality” are translated into specific requirements of each individual 

discharger. U.S. Steel Corp. v. Train, 556 F.2d 822, 829-30 (7th Cir. 1977); 33 U.S.C. § 

1311(b)(1)(C) (requiring limitations “necessary to meet water quality standards”); see 

also 40 C.F.R. §§ 122.4(i), 122.44(d)(1). So important are NPDES permits that courts have 

uniformly rejected attempts to circumvent the substantive or procedural requirements 

of the NPDES program.  E.g., N. Plains Res. Council v. Fid. Exploration & Dev. Co., 325 

F.3d 1155, 1164 (9th Cir. 2003) (noting that a state “has no authority to create a permit 

exemption from the CWA for discharges that would otherwise be subject to the NPDES 

permitting process”); Proffitt v. Rohm & Haas, 850 F.2d 1007, 1012 (3rd Cir. 1998). 

The substantive and procedural requirements of the NPDES program under 33 

U.S.C. § 1342 ensure the CWA is appropriately carried out. Substantively, an NPDES 
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permit ensures application of the Act’s mandatory pollution reductions achieved 

through the imposition of facility-specific effluent limitations. U.S. Steel, 556 F.2d at 830; 

Piney Run Pres. Ass’n v. County Comm’rs, 268 F.3d 255, 265 (4th Cir. 2001). The NPDES 

program also implements the CWA’s procedural requirements of public notice and 

hearings on pollution discharges, federal review of state-issued permits, and permit 

renewal every five years. 33 U.S.C. § 1342(b)-(d); Envtl. Def. Ctr., Inc. v. EPA, 344 F.3d 

832 (9th Cir. 2003). 

The EPA has primary authority to issue NPDES permits, but states may be granted 

EPA approval to implement the program within their borders subject to specific 

minimum requirements. 33 U.S.C. § 1342(b). Wisconsin has obtained this EPA approval, 

and calls its NPDES program the Wisconsin Pollutant Discharge Elimination System or 

“WPDES.” Andersen v. Dep't of Natural Res., 796 N.W.2d 1, 9-12 (Wis. 2011). 

When EPA first approves a state NPDES program, it approves only the “submitted 

program”—i.e., those state statutes and regulations in existence at the time and 

presented to EPA for approval. See 33 U.S.C. § 1342(b); 40 C.F.R. § 123.21(a)(5). But the 

CWA requires that state NPDES programs be implemented in accordance with § 1342 

“at all times,” 33 U.S.C. § 1342(c)(2); therefore, federal regulations provide a clear and 

unambiguous process for state submittal, and EPA review and approval, of subsequent 

state NPDES program revisions. 40 C.F.R. § 123.62; Andersen, 796 N.W.2d at 11. 

Revisions to a state’s NPDES program become effective for CWA purposes only “upon 

the approval of” the EPA. 40 C.F.R. § 123.62(b)(4). 

The CWA provides a limited “permit shield” for NPDES permit holders: 
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Compliance with a permit issued pursuant to [section 1342] shall be 
deemed compliance, for purposes of sections 1319 and 1365 of this title, 
with sections 1311, 1312, 1316, 1317, and 1343 of this title[.] 
 

33 U.S.C. § 1342(k). By the statute’s plain language, a permit shield arises only when a 

discharger holds a permit “issued pursuant to” 33 U.S.C. § 1342—that is, issued 

pursuant to the federal NPDES program or an EPA-approved state NPDES program.  

  
C. None of Flambeau’s State Permits Were Issued Pursuant to 33 U.S.C. § 1342. 

Throughout this case, Flambeau has wavered on exactly which “permit” 

purportedly authorizes its polluted stormwater discharges. 8

Flambeau’s mining permit explicitly states that it was issued only “[p]ursuant to the 

provisions of ss. 144.83 and 144.85”—that is, Wisconsin’s metallic mining laws,

 Now it appears to argue 

that its 1998 mining permit modification, in combination with WDNR’s regulation at 

Wis. Admin. Code § NR 216.21(4), provides it with this protection. (Dkt.15-16, 37.) 

Regardless, neither Flambeau’s original mining permit nor its 1998 Modification were 

issued “pursuant to” 33 U.S.C. § 1342.      

9

                                                           
8 See, e.g., R.58 at 10-11 (arguing that the 1991 Mining Permit is the relevant permit); id. at 11-

12, R.80 at 93, ¶228, R.111 at 7-13 (arguing that the 1998 Modification is the relevant permit); 
App.Dkt.#21 at 15-16, R.58 at 4-7, R.111 at 2-4, 18-19 (arguing that WDNR “determined” to 
regulate the discharges through the Mining Permit and/or 1998 Modification in three letters 
sent by WDNR to Flambeau in 1998). Unable to sort things out on appeal, Flambeau merely 
describes one or more of these documents as, collectively, “the delegated state’s permit” 
without actually identifying or citing to the documents themselves. 

 not 

section 1342. The permit makes no mention of the CWA, and indeed it expressly requires 

Flambeau to comply with additional obligations under federal or state law. (WA.36-37). 

 
9 Wis. Stat. §§ 144.80-144.94 (1991-92), the Metallic Mining Reclamation Act, is included in 

WRPC’s Addendum at p. 13-27. The statute was later recodified in various sections of Wis. Stat. 
ch. 293. 
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Flambeau obtained a separate WPDES permit in 1991 that specifically authorized 

pollutant discharges, including the discharge of stormwater runoff. (R.66-1 at 125-156).  

None of the correspondence Flambeau exchanged with WDNR in 1998, much less 

the actual 1998 Modification, mentions the CWA or 33 U.S.C. § 1342. (R.66-2; R.66-8; 

R.66-9.) As the district court observed, these documents do not even cite state WPDES 

regulations or suggest that the 1998 modification “was to act as a § 402 [33 U.S.C. § 

1342] storm water permit.” (SA.58.) Rather, the first time either Flambeau or the State 

articulated this argument was over ten years later, when WRPC first issued a notice of 

intent to sue. (SA.58-59.) 

 Additionally, neither Flambeau’s 1991 mining permit nor its 1998 Modification 

contain any of the substantive pollution limits required in an NPDES permit (WA.2-5; 

R.54 at 50:23-51:15; R.66-1 at 81-129), nor did they ensure that Stream C achieved water 

quality standards for acute copper and zinc toxicity. See supra at 11-12. And, as the 

district court correctly found, the state mining permits did not satisfy the procedural 

requirements of an NPDES permit. (SA.98-99.)  

WDNR’s sworn testimony confirmed that: (a) no provision of the mining permit 

authorizes the discharge of pollutants to surface waters; (b) the authority of the mining 

permit was limited to state mining laws; (c) neither the mining permit nor the 1998 

modification were issued under authority of § 1342; and (d) the mining permit contains 

no effluent limitations. (R.54 at 13:18-15:3; 17:18-22; 39:10-23; 47:5-48:3; 50:23-51:25 

(WDNR testimony pursuant to Fed. R. Civ. P. 30(b)(6)).) 
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Thus, neither Flambeau’s mining permit nor the 1998 modification were issued 

pursuant to 33 U.S.C. § 1342, and thus they cannot provide a CWA permit shield. 

 
D. Wisconsin Regulations Cannot Convert Flambeau’s Mining Permits Into a “Permit 

Issued Pursuant to” 33 U.S.C. § 1342. 
 

The plain language of its state mining permit and Modification notwithstanding, 

Flambeau claims WDNR essentially wrote the NPDES permit requirement out of the 

CWA through Wis. Admin. Code § NR 216.21(4), which provides in relevant part: 

(4) OTHER ENVIRONMENTAL PROGRAMS. If one of the following 
conditions is met, the department may determine that a facility is in 
compliance with permit coverage required under s. 283.33, Stats., and will 
not be required to hold a separate permit under s. 283.33, Stats.:  
(a) The storm water discharge is in compliance with a department permit 
or approval, which includes storm water control requirements that are at 
least as stringent as those required under this subchapter. 

 
Wis. Admin. Code § NR 216.21(4). (Dkt.21 at 32-35.) Flambeau’s reliance on this 

provision is misplaced, for a state regulation cannot trump the federal statute and shield 

Flambeau from liability.   

 
1. Wisconsin cannot grant an exemption to the CWA’s NPDES permit program. 

 
It is axiomatic that states cannot change federal CWA requirements. See U.S. Const., 

Art. VI, cl. 2; 33 U.S.C. § 1370 (barring states from adopting or enforcing standards that 

are less stringent than federal standards); Froebel v. Meyer, 217 F.3d 928, 936 (“Wisconsin 

cannot give discretion to its administrative agencies to violate federal law[.]”). 

Flambeau’s claim that WDNR may grant it authority to avoid CWA liability through a 

permit other than one issued pursuant to section 1342 violates this basic precept. 
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Flambeau cites only irrelevant cases relating to the scope of the permit shield where 

the discharger unambiguously held an actual NPDES permit but was discharging 

pollutants not expressly mentioned in the permit. Piney Run, 268 F.3d at 266-267; 

Atlantic States Legal Found. v. Eastman Kodak Co., 12 F.3d 353, 357 (2d Cir. 1993). 

Flambeau points to no authority for the proposition that state law and a non-NPDES 

permit can trump federal law or provide a permit shield. 

 
2. Wis. Admin. Code § NR 216.21(4) is not part of the state’s approved NPDES 

program under 33 U.S.C. § 1342. 
 

Flambeau cannot bootstrap NR 216.21(4) into Wisconsin’s EPA-approved NPDES 

program without evidence the regulation has actually been approved. Flambeau failed 

to provide any such evidence on summary judgment, and WDNR permits or approvals 

under NR 216.21(4) are not “issued pursuant to” 33 U.S.C. § 1342.   

As the district court held, 40 C.F.R. § 123.62 requires explicit EPA approval of 

modifications of state NPDES programs before they constitute a permit program 

pursuant to 33 U.S.C. § 1342 for federal CWA purposes (regardless of whether they are 

valid for state purposes). (SA.96, 99-102). The approval process of 40 C.F.R. § 123.62 is 

more than just an administrative exercise, for it ensures that state NPDES programs are 

“at all times . . . in accordance with” the requirements of federal law, 33 U.S.C. § 

1342(c)(2), and that states are not issuing non-compliant permits under the guise of the 

CWA. 

In Wisconsin’s case, this process is also essential to distinguish between the 

“federal” and the “state” components of the WPDES program, because Wisconsin’s 
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program implements both federal and state law. See, e.g., Maple Leaf Farms, Inc. v. Dep't 

of Natural Res., 633 N.W.2d 720, 724 (Wis. Ct. App. 2001) (explaining the differences 

between the state WPDES and federal NPDES programs). Wisconsin may regulate state 

activities, such as “surface water management” at a mine site, under state law however 

it chooses, but where it does so outside of the EPA-approved NPDES regulations, the 

state is not exercising its delegated NPDES permitting authority.   

EPA never approved Wis. Admin. Code § NR 216.21(4) as part of Wisconsin’s 

NPDES program under 33 U.S.C. § 1342. (SA.96-97; R.40-1.) At best, EPA reviewed the 

state regulation, but WDNR never asked for, and EPA therefore never supplied, 

authorization to issue NDPES permits under this regulation. (Id.) Realizing that there 

was no formal approval, Flambeau and the State of Wisconsin as amicus urge the Court 

to ignore the approval process of 40 C.F.R. § 123.62 because of EPA’s “awareness” of 

NR 216.21(4) when it was first promulgated. (Dkt. #24 at 16-17.) In short, they conflate 

“awareness of” with “approval of.” But, as the district court held, 40 C.F.R. § 123.62 

“requires explicit approval, not lack of disapproval.” (SA.96). See supra Section I.B. 

Moreover, Wisconsin has been fully apprised of EPA’s procedures under 40 C.F.R. § 

123.62, and it has followed them before. (See, e.g., R.95-9 (partial EPA disapproval of a 

WPDES regulation submitted by Wisconsin).) 

Because NR 216.21(4) is not an EPA-approved component of Wisconsin’s authorized 

NPDES program, any WDNR permits or approvals issued under that state regulation 

cannot result in a federal CWA permit shield.   
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E. Flambeau’s Policy Arguments are Unavailing. 

Lacking legal support, Flambeau urges the Court to rely instead on “public policy.” 

(Dkt.21 at 35.) First, Flambeau claims that WRPC should not be able to “second guess” 

WDNR’s “deliberate choice” to use the mining permit in lieu of an NPDES permit. 

(Dkt.21 at 35-36.) This just restates Flambeau’s argument that a state can trump federal 

law as a policy argument. Moreover, the summary judgment record lacks any evidence 

that WDNR made any “deliberate choice” to use NR 216.21(4) in Flambeau’s case, 

certainly not one that followed the procedural requirements of the NPDES program. 

(SA.58-59.) In any event, as this Court has held, neither a discharger’s good faith nor its 

lack of knowledge of the applicable requirements are defenses to the CWA’s strict 

liability. Greenfield Mills, Inc. v. Macklin, 361 F.3d 934, 946 n.14 (7th Cir. 2004).   

Second, Flambeau argues that it “could not possibly foresee” that it could be 

operating without the requisite permit. (Dkt.21 at 36.) Flambeau feigns ignorance; 

Flambeau not only held an actual NPDES permit for many years (SA.49), but its mining 

permit explicitly instructs it to “obtain any and all other permits” required by law. 

(WA.36). Since at least 2007, WRPC has unambiguously asserted that Flambeau was 

discharging without a CWA permit (R.94 at ¶13; R.94-2 at WRPC006502), and before 

filing suit gave Flambeau notice and “an opportunity to bring itself into compliance 

with the Act[.]” Atlantic States Legal Found. v. Stroh Die Casting Co., 116 F.3d 814, 818 (7th 

Cir. 1997) (R.3.) At bottom, Flambeau’s “policy” argument is nothing more than a 

complaint that it should not be held accountable for taking a litigation position that it 

ultimately lost. 
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Third, Flambeau contends that it “obtained no advantage” by operating under a 

mining permit because that permit was “more stringent” than an NPDES permit. 

(Dkt.21 at 37.) This argument is irrelevant because Congress explicitly required NPDES 

permits, not state-law alternatives. 33 U.S.C. §§ 1311(a), 1342. In any case, Flambeau did 

have an advantage because its mining permit was not as stringent as what is otherwise 

required under the Act; for example, it did not include effluent limitations for copper, 

nor did it require that Flambeau undertake the pollution prevention measures required 

by applicable WPDES regulations. (R.40-1 at ¶¶2-4; R.54 at 59:10-16; 62:6-9; 64:3-10.) See 

Wis. Admin. Code §§ NR 216.27, 216.28(3). Indeed, Flambeau itself concluded in 2005 

that the requirements of its mining permit and reclamation plan were “likely more 

favorable to the Mine than what would be contained in a WPDES permit” precisely 

because the reclamation plan “does not contain any effluent limits for copper[.]” 

(WA.18 at FMC018174.) (emphasis added).  

Flambeau’s request that the Court rewrite 33 U.S.C. § 1342(k) to allow exceptions for 

non-NPDES permits on the basis of “public policy” should be rejected, especially since 

the asserted grounds for its policy arguments are demonstrably false.   

 
F. The Policy Arguments of Flambeau’s Supporting Amici are Without Merit. 

The State of Wisconsin (“State”), and the Municipal Environmental Group and 

Wisconsin Manufacturers and Commerce (“Municipalities”), filed amicus briefs in 

support of Flambeau’s permit shield argument. (Dkt.23; Dkt.27.) Their arguments add 

nothing to the analysis and should be rejected. 
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The State extols the purported virtues of Flambeau’s mining permit while asserting 

that Flambeau “satisfied all requirements of the CWA.” (R.24 at 7-12.) The opposite is 

true; as discussed above (and as found by the district court, SA.56-57), the mining 

permit and 1998 modification fail to meet various CWA substantive and procedural 

requirements, most notably by failing to ensure the attainment of Wisconsin’s standards 

for copper and zinc toxicity. See Friends of Pinto Creek v. U.S. EPA, 504 F.3d 1007, 1015 

(9th Cir. 2007) (compliance with water quality standards is mandatory for NPDES 

permits to issue.). While Wisconsin would surely like discretion to modify the 

permitting requirements of the CWA, the Act does not allow it.  

The Municipalities wildly assert that the district court’s decision could “adversely 

impact all CWA permit holders in Wisconsin.” (Dkt.27 at 7-14.) The Municipalities’ 

argument has no factual basis in the summary judgment record and should be rejected 

for that reason alone. Sallenger, 630 F.3d at 503. But it also fails to recognize the 

distinction between regulations providing an exemption from the NPDES permitting 

requirements (as NR 216.21(4) does) and state regulations providing for the 

development and issuance of actual NPDES permits.10

                                                           
10 The Municipalities cited internet link to a specific draft WPDES permit no longer works. 

(See Dkt.27 at 8-10).  Regardless, most draft WPDES permits include introductory language on 
the first page indicating that the discharger “is permitted, under authority of Chapter 283, 
Wisconsin Statutes, to discharge . . . in accordance with the effluent limitations, monitoring 
requirements, and other conditions set forth in this permit.” See 

  Nothing in the district court’s 

decision suggests that the validity of properly-issued NPDES permits under 

Wisconsin’s EPA-approved program is affected. Rather, the district court’s holding is 

http://dnr.wi.gov/topic/ 
Wastewater/PublicNotices.html. Flambeau’s mining permit and modification contain no such 
language. 
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limited to attempts by the state to use state regulations or permits “in lieu of NPDES 

permits where such permits are required by section 402 of the federal CWA.” (SA.96; 

R.40-1 at ¶7) (emphasis added).)      

Notwithstanding the Municipalities’ unfounded fears of potential liability (Dkt.27 at 

13-14), the district court’s decision does nothing beyond confirming what has always 

been the law.  If a facility is subject to permitting requirements under the CWA11

The district court correctly held that Flambeau was not entitled to a permit shield 

defense because it holds no permit “issued pursuant to” 33 U.S.C. § 1342, and that 

decision should be upheld. 

, it 

must have a permit issued pursuant to Wisconsin’s EPA-approved permit program 

under 33 U.S.C. § 1342.    

 
II. The WDNR Is Not A Necessary And Indispensable Party, And WRPC’s Case Could 

Not Be Dismissed Under Rule 19.   
 

 Flambeau moved to dismiss this case because WDNR was not joined as a party. 

(R.123.) The district court correctly determined WDNR was “not a necessary party 

under Rule 19” (SA.79.)12

                                                           
11 The CWA only regulates a limited set of stormwater discharges—including discharges 

“associated with industrial activity” such as the Flambeau Mine, but not commercial buildings 
or private residences as suggested by the Municipalities. See 33 U.S.C. § 1342(p)(2), (p)(3)(A); 40 
C.F.R. § 122.26 (identifying types of stormwater discharges subject to NPDES requirements); 
Defenders of Wildlife, 191 F.3d at 1163-1164 (9th Cir. 1999) (noting that “most entities discharging 
storm water [do] not need to obtain a permit.”).  

 and denied Flambeau’s motion, consistent with this Court’s 

admonition that “[d]ismissal . . . is not the preferred outcome under the Rules.”  Askew 

 
12 The term “necessary” no longer appears in Rule 19, but the term is often used in the case 

law, see, e.g., Republic of the Phillipines v. Pimentel, 553 U.S. 851, 855-56 (2008), and was used by 
the district court in this case. 
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v. Sheriff of Cook Co., Ill., 568 F.3d 632, 634 (7th Cir. 2009). The district court should be 

affirmed. 

 
A. Standard of Review 

 This Court reviews findings as to “indispensability” under Rule 19(b) for an abuse of 

discretion. Extra Equipamentos E Exportacao Ltda. v. Case Corp., 361 F.3d 359, 361-362 (7th 

Cir. 2004). A “deferential” standard under Rule 19(a) is applicable “because of the fact-

intensive and multi-faceted character of the inquiry” and the “confusing overlap 

between different subsections of the rule.” Salton, Inc. v. Philips Domestic Appliances & 

Personal Care B.V., 391 F.3d 871, 877 (7th Cir. 2004); see also Picciotto v. Cont’l Cas. Co., 512 

F.3d 9, 15 (1st Cir. 2008).  

 
B. WDNR Was Not a Required or Necessary Party Under Rule 19(a). 

Flambeau makes only a fleeting, two-paragraph argument that WDNR is a required 

party under Rule 19(a), claiming without explanation that “WDNR has an obvious 

interest” in the outcome of this case. (Dkt.21 at 42.) Flambeau’s argument is so 

undeveloped as to be waived. Draper v. Martin, 664 F.3d 1110, 1113 n.5 (7th Cir. 2011). 

Flambeau fails to show that the district court abused its discretion under Rule 19(a). 

 
1. WDNR has no interest in this case requiring joinder  

The district court correctly determined that WDNR did not have the type of interest 

in this case requiring joinder under Rule 19(a) because WRPC “does not allege 

wrongdoing by the Department” but rather alleges that Flambeau violated the CWA. 
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(SA.74.) This conclusion is fully consistent with the enforcement authority provided to 

citizens by Congress “irrespective of the failings of agency participation.” Friends of the 

Earth v. Carey, 535 F.2d 165, 173 (2d Cir. 1976)). WRPC sued Flambeau for violating 

federal law; it was Flambeau who dragged WDNR into the mix by asserting a strained 

permit shield defense.13

Courts have consistently held that government agencies are not necessary parties 

when plaintiffs contend a private defendant, as opposed to the agency, acted in 

violation of a statute. See, e.g., Friends of the Earth, 535 F.2d at 173; Metro. Wash. Coalition 

for Clean Air v. Dist. of Columbia, 511 F.2d 809, 814-15 (D.C. Cir. 1975) (per curiam); Sierra 

Club v. Young Life Campaign, Inc., 176 F. Supp.2d 1070, 1078 (D. Colo. 2001). “Courts are 

called upon daily to interpret federal laws and regulations. An agency does not become 

an indispensable party merely because . . . its interpretation of a federal statute becomes 

an issue in a case.” Dorsey v. Tompkins, 917 F. Supp. 1195, 1200 (S.D. Ohio 1996); see also 

U.S. v. Cinergy Corp., 623 F.3d 455, 457-59 (7th Cir. 2010) (determining that a state 

regulation was not relevant in a federal environmental suit). Indeed, Flambeau cites no 

cases, and WRPC has found none, in which an agency was found to be a necessary 

party to a citizen suit against an allegedly unlawful discharger. 

  

 Flambeau relies solely upon Boles v. Greeneville Hous. Auth., 468 F.2d 476, 479 (6th 

Cir. 1972) in support of its bare-bones argument. (Dkt.21 at 42.) But as the district court 
                                                           

13 Flambeau claims that “the crux of Plaintiffs’ citizen suit was their insistence that a specific 
aspect of Wisconsin’s storm water permit program was not an authorized component of the 
state’s CWA permit program[.]” (Dkt.21 at 41-42.) This was not a part of WRPC’s case in chief; 
rather, it was Flambeau who pled a permit shield affirmative defense to WRPC’s claims. (R.6, 
Answer at 7.) Flambeau should not be allowed to implicate WDNR’s interests through its 
affirmative defenses in a backdoor attempt to have this case dismissed under Rule 19. 
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noted, Boles is distinguishable because it involved an attack on an order or decision by a 

governmental agency; by contrast, here WRPC challenged the actions of a private 

company, not an action taken by WDNR. (SA.76.) Other courts have distinguished Boles 

on similar grounds. See M.B. Guran Company, Inc. v. City of Akron, 546 F.2d 201, 204, n.3 

(6th Cir. 1976); Dorsey, 917 F. Supp. at 1200.  

Flambeau’s claimed permit shield under 33 U.S.C. § 1342(k) involves an 

interpretation of federal law by a federal court in a case against a private defendant, and 

Flambeau has not shown that WDNR has an interest requiring joinder.    

 
2. WDNR’s interests are not impaired by non-joinder.   

 Rule 19(a)(1)(B)(i) requires both an identifiable interest and a showing that “as a 

practical matter” the party’s absence will impair or impede its ability to protect that 

interest.  Flambeau does not even attempt to show an impairment of WDNR’s interests 

that requires joinder (see Dkt.21 at 41-42), thereby waiving this undeveloped argument.  

Draper, 664 F.3d at 1113 n.5.  At most, it claims prejudice on behalf of WDNR under 

Rule 19(b) later in its brief. (Dkt.21 at 42-43.)   

Regardless, WDNR’s active participation in all phases of this case, including trial, 

negates the impairment of any alleged interest. (SA.79.) Not only did WDNR participate 

as an amicus before the district court, but WDNR employees and attorneys have 

submitted numerous affidavits on behalf of Flambeau and testified at trial. (SA.79; R.62, 

63, 64, 65, 66, 85, 85, 125, 145, 168; R.274 at 43-137.) Counsel for WDNR and Flambeau 

asserted privilege based upon a “joint defense agreement” in the early stages of 
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litigation, suggesting alignment of interests (R.54 at 69:17-70:10), and counsel for WDNR 

made an appearance and was present in front of the bar for the trial. (R.265 at 4:12-5:3). 

The district court generously allowed WDNR to participate in the case beyond its 

amicus status, enabling WDNR to protect whatever interests it may have had in the 

outcome.  Indeed, WDNR takes no position on Flambeau’s Rule 19 arguments. (See 

Dkt.23-1 at 4.) 

The district court did not abuse its discretion in holding WDNR was not a necessary 

party under Rule 19(a). 

 
C. Even if WDNR Was a Necessary Party, Joinder of WDNR Was Feasible and Rule 19(b) 

Does Not Require Dismissal. 
 

 Given its finding that WDNR was not a necessary party under Rule 19(a), the district 

court did not reach the questions of whether joining WDNR was feasible, or whether 

dismissal was required under Rule 19(b). (See SA.73-79). In light of Flambeau’s 

undeveloped arguments on the threshold analysis under Rule 19(a), this Court need not 

reach the Rule 19(b) inquiries, either.   

 Nonetheless, Flambeau is wrong as a matter of law that WDNR’s joinder was 

infeasible. (Dkt.21 at 42.) The district court could have ordered the Secretary of the 

WDNR, Cathy Stepp, to be joined pursuant to Fed. R. Civ. P. 19(a)(2) and the Ex parte 

Young doctrine, 209 U.S. 123 (1908); see also Sierra Club v. Morgan, Case No. 07-C-251-S, 

Slip Op. at 20-22 (W.D. Wis., Nov. 7, 2007) (finding a Wisconsin agency secretary to be 

responsible for the statutory duties of that agency and properly sued in his official 

capacity); Benjamin v. Malcomb, 629 F. Supp. 713 (S.D.N.Y. 1986). Secretary Stepp has the 
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ultimate authority over all activities at WDNR, Wis. Stat. § 15.04, and can be joined in 

her official capacity notwithstanding the Eleventh Amendment.  

 Flambeau is also incorrect that Rule 19(b) requires dismissal because WDNR’s 

absence as a party does not result in prejudice to WDNR, and because WRPC has no 

adequate remedy if the action were dismissed for nonjoinder. (See Dkt.21 at 42-44; Fed. 

R. Civ. P. 19(b)(1), (4).)14

For the first time on appeal, Flambeau speculates about uncertainty in WDNR’s 

storm water program resulting from this case. (Dkt.21 at 44.) However, such speculation 

about WDNR’s remote and uncertain interests is insufficient to warrant dismissal.  See 

Casualty Indem. Exchange v. Village of Crete, 731 F.2d 457, 462 (7th Cir. 1984).   

 In evaluating prejudice, “[t]he nature of the interest, the degree 

of impairment to that interest, and the extent to which [the] interest is already 

adequately represented by parties to the litigation” are relevant. Hansen v. Peoples Bank 

of Bloomington, 594 F.2d 1149, 1152-53 (7th Cir. 1979). As discussed above, WDNR’s 

interest in this citizen suit against a private defendant is minimal, and any interests it 

may have were adequately protected by its robust participation in this case. Section 

II.B.1., supra.  In addition, the legal arguments of Flambeau and WDNR have been in 

lock-step throughout this litigation, such that WDNR’s interests have been “adequately 

represented” by Flambeau. Id.; Hansen, 594 F.2d at 1153.   

Finally, WRPC has no other adequate remedy if this action were dismissed for 

nonjoinder. As explained above, WRPC’s claims are against Flambeau for its unlawful 

                                                           
14 Rule 19(b) includes four factors for the court to consider, but Flambeau only argues the 

“prejudice” and “adequate remedy” factors here. (Dkt.21 at 42-44.) 
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pollutant discharges, and no other forum provides this cause of action. Section 

1365(a)(2) does not provide WRPC with an adequate remedy, as Flambeau obliquely 

suggests (Dkt.21 at 43), because that provision authorizes suit only against EPA (not 

Flambeau) for its alleged failure to perform a non-discretionary duty. In short, WRPC 

has no other remedy to pursue against unlawful dischargers such as Flambeau other 

than the citizen suit procedure provided by Congress. 33 U.S.C. § 1365(a)(1). 

 For these reasons, even if WDNR were found to be a necessary party, it could be 

joined in this case and dismissal is not warranted under Rule 19(b). 

 
III. Flambeau’s Polluted Biofilter Discharges Reached A Water Of The United States.   

The district court found at summary judgment that Stream C south of Copper Park 

Lane was a water of the United States, but it left for trial the issue of whether the 

biofilter discharged into Stream C or a wetland that itself was jurisdictional under the 

Act. (SA.92.) Flambeau challenges the court’s ultimate finding on liability after a bench 

trial, as well as the court’s earlier finding that Stream C is a water of the United States 

south of Copper Park Lane. Flambeau’s disputes are without merit and the district 

court’s summary judgment opinion and liability decision after trial should be affirmed. 

 
A. Standard of Review 

The district court’s factual findings following a bench trial must be upheld unless 

clearly erroneous, giving “due regard to the trial court’s opportunity to judge the 

witnesses’ credibility.” Fed. R. Civ. P. 52(a)(6). A finding is “clearly erroneous” when 

“the reviewing court on the entire evidence is left with the definite and firm conviction 
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that a mistake has been committed.” United States v. U.S. Gypsum Co., 333 U.S. 364, 395 

(1948); see also Bowles v. Quantum Chem. Co., 266 F.3d 622, 630 (7th Cir. 2001). The district 

court’s application of a legal standard to undisputed facts, or to the facts as found by 

the district court, is also reviewed under the clear error standard. Keach v. U.S. Trust Co., 

419 F.3d 626, 634 (7th Cir. 2005). 

Flambeau’s “insufficient evidence” arguments must be informed by WRPC’s burden 

of proof at trial. As in all civil cases, WRPC had the burden to prove that Flambeau 

violated the CWA by a preponderance of the evidence. Yi v. Sterling Collision Ctrs., Inc., 

480 F.3d 505, 507 (7th Cir. 2007). Thus, the question on appeal is whether, on the record 

as a whole, and accounting for the district court’s ability to assess witness credibility, 

this Court has a definite and firm conviction that the district court could not find that it 

was “more likely than not” that Flambeau’s discharges reached a water of the United 

States. United States v. Breland, 356 F.3d 787, 795 (7th Cir. 2004). 

The Court reviews the district court’s summary judgment findings of liability de 

novo. Rawoof, 521 F.3d at 755. 

 
B. WRPC Proved by a Preponderance of the Evidence that Discharges of Copper from the 

Biofilter Reached Stream C South of Copper Park Lane. 
 
 Flambeau first argues that there was insufficient evidence to support the district 

court’s finding that discharges from the Biofilter reached Stream C, essentially claiming 

that (1) the circumstantial evidence admitted at trial “was not sufficient evidence” to 

allow the district court to find liability; (2) there was insufficient evidence of the “high 

water periods” that caused the biofilter to overflow; and (3) there was insufficient 
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evidence of the amount of copper that reached the stream. (Dkt.21 at 45-49.) Flambeau 

neither addresses the evidence admitted at trial nor disputes any of the district court’s 

actual factual findings. (Id.) Flambeau’s arguments are literally baseless, particularly in 

light of the applicable standard of review and the volume of evidence supporting the 

court’s findings that was presented at trial. The district court should be affirmed. 

 
1. Circumstantial evidence is sufficient to sustain the district court’s findings of 

fact. 
 

Flambeau takes issue with the district court’s use of circumstantial evidence to 

support, in part, some factual findings. (Dkt.21 at 45-46). But circumstantial evidence “is 

not less probative than direct evidence, and, in some cases is even more reliable.” United 

States v. Rose, 12 F.3d 1414, 1417 (7th Cir. 1994). Because the law recognizes that 

circumstantial evidence may be used to meet the preponderance of the evidence 

standard, the district court’s findings are supported, while Flambeau’s argument is not.  

  
2. There was sufficient evidence of flow discharged from the biofilter to sustain 

the district court’s findings of fact. 
 
 Flambeau next asserts (again, without evidentiary citation) that the district court’s 

decision “hinges on” a finding that there were periods of high water on the eleven dates 

upon which the district court found an unlawful discharge, and that because no such 

finding was made the district court’s decision must be reversed. (Dkt.21 at 47.) This 

assertion is both factually and legally incorrect.  

The district court explicitly found that “there were occasions when water was 

flowing in large quantities out of the biofilter” such that pollutants were carried into 
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Stream C, and that even “defendant’s expert witness and long time consultant” had 

observed such flows. (SA.32.) This was a wholly unremarkable conclusion, given that 

the distance from the biofilter’s outlet to the culvert under Copper Park Lane was only 

about 50 yards, all downhill. (TE.87 at 1; WA.43.) The trial record shows that discharges 

from the biofilter were observed first-hand by several eyewitnesses, including biologist 

John Coleman (R.265 at 59:20-60:8, 67:17-69:21) and WDNR biologist Mr. Roesler (R.271 

at 48:18-49:20). A numeric measurement of flow is not an element of the claim at issue 

here, and thus the first-hand observations of flow are sufficient evidence to show that 

discharges from the biofilter reached Stream C, necessarily including the eleven dates 

where liability was found.   

These first-hand observations were bolstered by the topography of the site, as noted 

by the court (SA.32) and supported by the documentary evidence (WA.39, 43; TE.1012 

at WRPC015455; TE.1015), not to mention Flambeau’s intended design of the biofilter to 

discharge excess stormwater to Stream C and, ultimately, the Flambeau River. (E.g., 

TE.1007 at FMC002766). Flambeau’s contention that there were no “measurements of 

the volume of flow coming out of the biofilter” is irrelevant. (Dkt.21 at 47.) 

To the extent Flambeau argues that its pollutants must immediately reach waters of 

the United States for CWA liability to attach (i.e., on the same day that the biofilter 

overflows occurred), it is wrong; the Act contains no such “temporal requirement.” 

Nat'l Cotton Council of Am. v. U.S. EPA, 553 F.3d 927, 939 (6th Cir. 2009) (CWA applies to 

pollutants that, over time, decompose into chemical wastes). For example, the Tenth 

Circuit has recognized that ongoing but slow-moving pollutant transport down a 

Case: 12-2969      Document: 30-1            Filed: 02/06/2013      Pages: 133



36 
 

lengthy mine tunnel to navigable waters can result in CWA liability. Sierra Club v. El 

Paso Gold Mines, 421 F.3d 1133, 1141 (10th Cir. 2005); see also Rapanos v. United States, 547 

U.S. 715, 743-44 (2006) (acknowledging courts that “have held that the discharge into 

intermittent channels of any pollutant that naturally washes downstream likely violates § 

1311(a)”) (emphasis in original).  

In light of the facts and the law, the district court correctly concluded that the 

biofilter discharges reached Stream C at Copper Park Lane. 

 
3. There was sufficient evidence that copper from the biofilter reached Stream C. 

 Finally, Flambeau contends that the district court “simply presumed” that copper 

remained in the biofilter discharge that reached Stream C, arguing that there is 

insufficient evidence of copper transport. (Dkt.21 at 47-49.)15

First, WDNR biologist Mr. Roesler testified that his review of the relevant water 

samples showed that the copper-laden water discharged from the Biofilter mixed with 

the waters flowing in Stream C and continued to flow southwards towards the 

Flambeau River. (SA.11-12; R.271 at 124:6-125:24.) Mr. Roesler further testified that the 

acidic waters of Stream C help to keep the copper in solution, making it “very mobile” 

so that it can “travel . . . freely through the drainage network.” (R.271 at 84:2-86:4; 91:5-

 Again, Flambeau neglects 

to address the actual evidence received at trial showing toxic concentrations of copper 

moving from the biofilter along the length of Stream C.  

                                                           
15 The district court’s characterization (F.SA.27-28) of the amount of copper in the Biofilter 

discharge as “de minimis” is belied by the fact that the copper concentration in those 
discharges, and in Stream C downstream from the Biofilter’s outlet, routinely exceeded 
Wisconsin’s acute toxicity criterion (T.E.1030).  
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14; 92:-95:8.) On behalf of WDNR, he determined that the industrial outlot and biofilter 

were a “contributing drainageway” for copper to Stream C because the industrial outlot 

had soils with elevated copper and because soil copper concentrations were “generally 

correlated with elevated runoff water copper concentrations.” (WA.63.)  

Consistent with Mr. Roesler’s testimony, WRPC’s expert hydrogeologist, Robert 

Nauta, testified that due to the slope and topography of the area near the biofilter’s 

outlet and the lack of features that might block the flow of water, any biofilter discharge 

would reach Stream C. (R.272 at 126:11-127:8.) He further testified that the copper in the 

biofilter discharge is carried down Stream C to the Flambeau River, as demonstrated by 

Flambeau’s own water quality sampling and the slightly acidic stream water that keeps 

the copper from precipitating out of solution. (R.267 at 18:19-22:4; R.272 at 135:24-

136:20.) 

Flambeau’s numerous documentary admissions in the trial record also confirm that 

the biofilter was designed to, and in fact did, discharge water and copper into Stream C. 

(SA. 30-32.) These admissions were echoed by the testimony of Flambeau’s own 

Reclamation Manager Jana Murphy and expert Stephen Donohue, who believed that 

discharges from the biofilter would eventually flow into Stream C. (SA. 9-17, 29).16

                                                           
16 Mr. Donohue testified to seeing water flowing out of the biofilter, through Wetland 7, and 

“then make its way down to Copper Park Lane.” (SA.32.) He even opined that copper from 
locations in the Stream C watershed upstream of the biofilter moved downstream (southwards) 
along the drainage path that flows through Wetland 7, through each of the culverts, and then 
into Stream C south of Copper Park Lane. (R.273 at 121:8-123:24.)  

 Not 

only was there ample evidence at trial to support the district court’s findings, but much 

of that evidence came from Flambeau’s own documents and witnesses. 

Case: 12-2969      Document: 30-1            Filed: 02/06/2013      Pages: 133



38 
 

The district court’s conclusion that WRPC proved, by a preponderance of the 

evidence, that copper reached Stream C was not clearly erroneous, and should be 

upheld. 

C. The District Court Correctly Held that Stream C is a Water of the United States 

Flambeau next challenges the district court’s summary judgment finding that 

Stream C is a water of the United States subject to CWA jurisdiction. (Dkt.21 at 49-55.)  

The district court applied the correct law to undisputed facts, and its holding should be 

affirmed. 

1. The significant nexus analysis applies to wetlands adjacent to nonnavigable 
tributaries, not to tributaries themselves. 

 
Flambeau complains that the district court relied on 40 C.F.R. § 122.2(c)-(e), which 

defines “waters of the United States” to include tributaries to navigable waters, and 

argues that the definition has been rendered “obsolete” by the Supreme Court’s 

decision in Rapanos. (Dkt.21 at 51-52.) While the district court did not base its decision 

solely on the regulatory definition (see SA.87), the court correctly cited it because the 

regulation is still valid in the wake of Rapanos.  

The Rapanos decision addressed CWA jurisdiction over wetlands, not tributaries to 

navigable rivers.  Justice Kennedy’s precise holding was that:  

wetlands possess the requisite nexus, and thus come within the statutory 
phrase “navigable waters,” if the wetlands, either alone or in combination 
with similarly situated lands in the region, significantly affect the 
chemical, physical, and biological integrity of other covered waters more 
readily understood as “navigable.” 
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547 U.S. at 780 (emphasis added); see also id. at 785 (significant nexus test applies when 

the Corps “seeks to regulate wetlands based on adjacency to nonnavigable tributaries”) 

(emphasis added). The distinction between placing “stationary” fill into a wetland, as in 

Rapanos, and the discharge of “mobile pollutants” into tributaries, as here, was 

expressly acknowledged by the plurality, which recognized that the Court’s decision in 

Rapanos would not “significantly reduce[] the scope of § 1342.” Id. at 744-45 & n.11.  

 Like Rapanos, this Court’s decision in United States v. Gerke Excavating, Inc. involved 

placement of fill material into wetlands, not the discharge of mobile pollutants into a 

tributary stream. 464 F.3d 723, 724 (7th Cir. 2006). While one court of appeals has 

extended the significant nexus analysis to tributaries, United States v. Robison, 505 F.3d 

1208, 1221-22 (11th Cir. 2007), other courts disagree that Rapanos applies in non-

wetlands cases. San Francisco Baykeeper v. Cargill Salt Div., 481 F.3d 700, 707 (9th Cir. 

2007); United States v. Moses, 496 F.3d 984, 989 (9th Cir. 2007); United States v. Robison, 

521 F. Supp. 2d 1247, 1256 (N.D. Ala. 2007).17

The significant nexus inquiry is misplaced when applied to tributaries (even 

intermittent tributaries) transporting pollution downstream. As the Fourth Circuit 

explained, “any pollutant . . . that degrades water quality in a tributary of navigable 

waters has the potential to move downstream and degrade the quality of the navigable 

waters themselves.” United States v. Deaton, 332 F.3d 698, 707 (4th Cir. 2003); see also 

 

                                                           
17 The two district court cases cited by Flambeau are unpersuasive, as they each assumed 

without further analysis that the significant nexus test applies to tributaries as well as wetlands. 
(Dkt.21 at 51) (citing Envtl. Prot. Info. Ctr. v. Pac. Lumber Co., 469 F. Supp. 2d 803, 823 (N.D. Cal. 
2007) and United States v. Lippold, No. 06-30002, 2007 U.S. Dist. LEXIS 80513, *6 (C.D. Ill. Oct. 30, 
2007)).  
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United States v. Eidson, 108 F.3d 1336, 1342 (11th Cir. 1997) (“Pollutants need not reach 

interstate bodies of water immediately or continuously in order to inflict serious 

environmental damage.”). Indeed, to hold otherwise would allow tributaries to “be 

used as open sewers” such that downstream navigable waters “become a mere conduit 

for upstream waste.” United States v. Ashland Oil & Transp. Co., 504 F.2d 1317, 1326 (6th 

Cir. 1974).  

Because Rapanos did not undercut EPA’s regulatory definition of waters of the 

United States as applied specifically to tributaries, the district court properly relied 

upon it as a basis for finding that Stream C is subject to the CWA. 

 
2. The district court correctly held that Stream C has a significant nexus with the 

Flambeau River. 
 

The district court went on to apply the “significant nexus” test to Stream C. (SA.49.)  

Flambeau did not dispute at summary judgment that Stream C was a tributary of the 

Flambeau River and navigable south of Copper Park Lane (SA.22, 84-85; see also R.40-2 

at 8), yet it now contends that the summary judgment record is inadequate as a matter 

of law to support the district court’s holding that a significant nexus exists, and spends 

all of one paragraph explaining why this is so. (Dkt.21 at 54-55). Flambeau again is 

wrong. 

The significant nexus requirement is not a difficult standard to meet: a court need 

only determine that the water has a “chemical, physical, and biological nexus” with the 

downstream navigable water that is more than “speculative or insubstantial.” Rapanos, 

547 U.S. at 780. The analysis is a “flexible ecological inquiry” that does not require 
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“laboratory analysis of soil samples, water samples,” or other tests. Precon Dev. Corp., 

Inc. v. U.S. Army Corps of Engineers, 633 F.3d 278, 293 (4th Cir. 2011); accord United States 

v. Cundiff, 555 F.3d 200, 211 (6th Cir. 2009).18

The district court conducted a significant nexus analysis and based its conclusion 

that Stream C had such a nexus with the Flambeau River primarily upon the 

undisputed evidence that Stream C (a) contributes flow to the Flambeau River; (b) 

“delivers water containing pollutants to” the Flambeau River; (c) provides habitat for at 

least six species of fish that move between Stream C and the Flambeau River; and (d) 

flows a mere one-half mile to the Flambeau River. (SA.89.) Flambeau does not dispute 

these facts now, nor did it before the district court. (See Dkt.21 at 53-55; SA.49-50.) 

 

The fact most crucial to the district court’s analysis was the undisputed transport of 

copper from Stream C to the Flambeau River (SA.18, 20, 90-91; see also, e.g., R.40-24 at 9; 

R.50 at 7-9; R.49 at 64:16-65:3.) This alone creates a significant chemical nexus between 

Stream C and the Flambeau River. Cundiff, 555 F.3d at 211, n.4 (finding that “if one 

dropped a poison into the [defendants‘] wetlands . . . it would find its way to the 

[downstream river], therefore indicating a significant chemical, physical, or biological 

connection” with that river); United States v. Hubenka, 438 F.3d 1026, 1034 (10th Cir. 

2006) (“the potential for pollutants to migrate from a tributary to navigable waters 

downstream constitutes a ‘significant nexus‘ between those waters.”); N. Cal. River 

                                                           
18 Flambeau repeatedly harps upon a perceived lack of “tests” or “data” with respect to the 

nexus between the waters at issue here. (Dkt.21 at 54-55, 58). Not only is this immaterial, it 
ignores the mountain of water quality data that Flambeau itself collected over many years. 
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Watch v. City of Healdsburg, 496 F.3d 993, 1001 (9th Cir. 2007) (finding a significant nexus 

largely due to a pond‘s delivery of pollutants to a navigable water). 

Finding pollutant delivery dispositive of the significant nexus analysis is a logical 

conclusion for “a statute concerned with downstream water quality.” Rapanos, 547 U.S. 

at 769 (Kennedy, J., concurring). It is also the conclusion reached by EPA in the very 

guidance document relied upon by Flambeau. (Dkt.21 at 52.) See U.S. EPA, Draft 

Guidance on Identifying Waters Protected by the CWA (April 2011) 14-15 (explaining 

that pollutant-carrying tributaries typically have a significant nexus with downstream 

navigable waters due to “the significant harm that pollutants can have . . .”). Thus, the 

undisputed evidence that Stream C delivers copper to the Flambeau River at 

concentrations exceeding Wisconsin’s acute toxicity criterion is, alone, sufficient to find 

Stream C is a water of the United States. 

The other facts relied upon by the district court (including the short distance, the 

hydrologic connection, and the shared fish species, SA.49-51; see, e.g., R.40-2 at 7; R.40-

10; R.51 at 3-7; R.49 at 56:17-58:4, 83:12-84:3) only serve to bolster its significant nexus 

finding. See City of Healdsburg, 496 F.3d at 1000 (significant nexus test was satisfied by a 

close hydrological nexus alone, but was further supported by a surface water 

connection; sharing of fish and bird communities; and the delivery of pollutants); United 

States v. Donovan, No. 96-484-JJF, 2010 U.S. Dist. LEXIS 75144, *14-16 (D. Del. July 23, 

2010), aff’d 661 F.3d 174 (3d Cir. 2011) (finding a significant nexus based largely upon 

wetlands’ contribution of flow (as evidenced by culverts), filtering of pollutants, and 

shared habitat with the downstream navigable water). 
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 Flambeau cites only three cases that actually involved the application of the 

significant nexus analysis. (Dkt.21 at 53-58.) As noted above, City of Healdsburg actually 

supports the district court’s conclusion here. In Precon Development, the Fourth Circuit 

held that a seven-mile physical separation and theoretical ability of a wetland to retain 

sediment, pollutants and flood waters was insufficient. 633 F.3d at 284-86. In 

Environmental Protection Information Ctr. v. Pacific Lumber Co., 469 F. Supp. 2d 803, 822-24 

(N.D. Cal. 2007), the plaintiff only offered evidence of a tenuous hydrological 

connection between certain streams and a downstream navigable water. These latter 

two cases involved no hydrologic nexus in the form of downstream flow of water, no 

chemical nexus in the form of toxic pollutant transport, and no biological nexus. That 

evidence is present here.  

The district court correctly found, and the summary judgment record supports, a 

significant nexus between Stream C and the Flambeau River. 

D. The District Court Correctly Found as a Matter of Law that CWA Liability can be 
Established if Pollutants Reach a Navigable Water. 
 

 Flambeau next argues that the district court should have applied the significant 

nexus analysis to Wetland 7 at trial, even though WRPC proved that Flambeau’s 

pollutant discharges reached Stream C. (Dkt.21 at 55-56.) Flambeau’s theory rests on the 

untenable premise that Rapanos implicitly overturned the overwhelming consensus that 

indirect discharges to waters of the United States are subject to CWA liability.   

Flambeau’s premise is belied by the Rapanos decision itself.  As the Rapanos plurality 

recognized, 
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The Act does not forbid the “addition of any pollutant directly to navigable 
waters from any point source,” but rather the “addition of any pollutant to 
navigable waters.” § 1362(12)(A) (emphasis added); § 1311(a). Thus, from 
the time of the CWA's enactment, lower courts have held that the 
discharge into intermittent channels of any pollutant that naturally 
washes downstream likely violates § 1311(a), even if the pollutants 
discharged from a point source do not emit “directly into” covered waters, 
but pass “through conveyances” in between.   

 
547 U.S. 715 at 743-44 (emphasis in original). Nowhere in the various Rapanos opinions 

is a holding overturning years of precedent19 that the CWA applies to the indirect 

discharge of pollutants from a point source to a water of the United States.20

 Flambeau misses the point by insisting that “Rapanos and Gerke Excavating required 

the district court to conduct the significant nexus analysis” with regards to Wetland 7, 

despite the fact that the court found that Flambeau’s pollution passed through the 

wetland and into Stream C south of Copper Park Lane. (Dkt.21 at 56.) While a nexus 

analysis may have been required if there were no stream flowing through the wetland 

that transported pollution to navigable waters, those were not the facts presented at 

trial or found by the court.  (E.g., SA.26-31; WA.39-41, 43.)  

  

                                                           
19 The Rapanos plurality cited favorably to a number of “indirect discharge” cases, including 

Sierra Club v. El Paso Gold Mines, Inc., 421 F.3d 1133, 1137, 1141 (10th Cir. 2005); United States v. 
Ortiz, 427 F.3d 1278, 1281 (10th Cir. 2005); Concerned Area Residents for Environment v. Southview 
Farm, 34 F.3d 114, 118 (2d Cir. 1994); Dague v. Burlington, 935 F.2d 1343, 1354-1355 (2nd Cir. 
1991).  

20 It seems no court of appeals has squarely addressed whether Rapanos undermines the 
indirect discharge theory, but those district courts that have uniformly agree that it does not.  
Humane Soc'y of the United States v. HVFG, LLC, No. 06-CV-6829(HB), 2010 U.S. Dist. LEXIS 
44961, *40, n.18 (S.D.N.Y. May 6, 2010); United States v. Rosenblum, Crim. No. 07-294, 2008 U.S. 
Dist. LEXIS 15957, *26-27 (D. Minn. Mar. 3, 2008); United States v. Robison, 521 F. Supp. 2d 1247, 
1261-1262 (N.D. Ala. 2007); United States v. Evans, No. 05-CR-159(S3)-J-32MMH, 2006 U.S. Dist. 
LEXIS 94369, *67-70 (M.D. Fla. July 14, 2006); Stephens v. Koch Foods, LLC, 667 F. Supp. 2d 768, 
782 (E.D. Tenn. 2009). 
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 In sum, the district court simply was not required to perform a significant nexus 

analysis on Wetland 7 because WRPC proved that pollutants “naturally washe[ed] 

downstream” by passing “through conveyances” including the biofilter, the upper 

Stream C channel, and the various culverts along Stream C. Rapanos, 547 U.S. 715 at 743-

44. 

 
E. Sufficient Evidence Exists to Show that Wetland 7, Along with Other Wetlands and 

Waters “Similarly Situated,” Has a Significant Nexus with the Flambeau River. 
 

Even assuming that Flambeau did not discharge to Stream C, and only discharged to 

Wetland 7, Flambeau’s final challenge would still fail because sufficient evidence was 

presented at trial that Wetland 7 has a significant nexus with the Flambeau River. 

(Dkt.21 at 56-58.)  

As an initial matter, Flambeau incorrectly suggests that the district court was 

required to consider Wetland 7 in isolation when applying the significant nexus 

analysis. (Dkt.21 at 56-57.) This is wrong as a matter of law. Justice Kennedy’s opinion 

explained that the test may be applied to particular wetlands either “alone or in 

combination with similarly situated lands in the region[.]” Rapanos, 547 U.S. at 780 

(emphasis added). See also EPA, CWA Jurisdiction Following the U.S. Supreme Court’s 

Decision in Rapanos v. United States and Carabell v. United States (2008) at 10 (noting 

that “significant nexus” under Rapanos includes all “similarly situated” wetlands and 

tributaries, including “all wetlands adjacent to the same tributary.”)21

                                                           
21 Available at water.epa.gov/lawsregs/guidance/wetlands/upload/2008_12_3_wetlands_ 

CWA_Jurisdiction_ Following_Rapanos120208.pdf.  
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Moreover, it would defy logic if the district court had concluded that Stream C alone 

has a significant nexus with the Flambeau River, and yet that Stream C “in combination 

with” Wetland 7 and other wetlands in the watershed does not. Because Wetland 7 is 

adjacent to (and, in some respects, indistinguishable from) Stream C, the same facts 

giving rise to a significant nexus between Stream C and the Flambeau River also result 

in a significant nexus between Wetland 7, Stream C, and the Flambeau River. See 

Section III.C.2, supra. The distance between Wetland 7 and the Flambeau River is short, 

a mere half-mile. (T.E.1016). As Messrs. Roesler and Nauta testified, copper is 

transported from and through Wetland 7 (including from the biofilter itself as well as 

locations upstream of Wetland 7) down to Stream C south of Copper Park Lane and the 

Flambeau River. (SA.11-12; 267 at 18:19-22:4; R.271 at 84:2-86:4; 91:5-14; 92:-95:8; 124:6-

125:24; R.272 at 126:11-127:8; 135:24-136:20.)22

Further, the trial record shows that the presence of wetlands (including Wetland 7) 

in the Stream C watershed has an important influence on the chemistry of the stream 

south of Copper Park Lane and the Flambeau River by (a) keeping the copper in the 

stream more “mobile” by lowering the pH of the stream; (b) making the copper less 

toxic to aquatic life by contributing dissolved organic matter which is able to bind to the 

copper; and (c) influencing the amount of dissolved oxygen in the stream. (R.271 at 

  

                                                           
22 Even if Flambeau had proven at trial that the biofilter’s copper discharges were retained 

by Wetland 7 instead of discharged to Stream C, it would not have mattered for the significant 
nexus analysis as applied to the wetland. See, e.g., Rapanos, 547 U.S. at 786 (“Given the role 
wetlands play in pollutant filtering, flood control, and runoff storage, it may well be the absence 
of hydrologic connection (in the sense of interchange of waters) that shows the wetlands' 
significance for the aquatic system.”); Donovan, 661 F.3d at 186 (noting that the wetlands at issue 
“perform important functions, such as reducing sediment loads and pollutants from storm 
water” that would otherwise reach downstream waters).   
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90:10-91:14; 96:5-98:7; T.E.1028 at WRPC017348, WRPC017357.) This supports a 

significant nexus finding for Wetland 7. See United States v. Acquest Transit LLC, No. 09-

cv-0555, 2009 U.S. Dist. LEXIS 60337, *21 (W.D.N.Y. July 15, 2009) (significant nexus 

exists where wetlands “provide flood water storage, filter pollutants, provide wildlife 

habitat, and produce organic compounds which increase the quality of the habitat of 

downsteam waters.”). 

Thus, even assuming the significant nexus analysis applied to Wetland 7, sufficient 

evidence exists in the trial record to support the finding that Wetland 7 has a significant 

nexus with the Flambeau River. 

 
IV. WRPC Is Entitled To Its Costs Of Litigation, Including A Reasonable Attorney Fee, 

As A Prevailing Party Under the CWA.  
 

Despite finding for WRPC on liability and entering judgment in its favor, the district 

court denied attorney’s fees in its merits decision sua sponte, and later, in its order 

denying WRPC’s motion to alter or amend the judgment. This Court should reverse the 

district court’s fees decisions as erroneous and an abuse of discretion, hold that WRPC 

is a prevailing or substantially prevailing party entitled to fees, and remand this matter 

to the district court for determination of a reasonable fee. 

A. Standard of Review. 

Appeals from decisions on a motion to alter or amend the judgment under Rule 

59(e), or from decisions on attorney fee petitions, are reviewed under an abuse of 

discretion standard, except that the Court reviews legal questions underlying both 
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types of decision de novo.23

 

  ACLU v. Alvarez, 679 F.3d 583, 589 (7th Cir. 2012) 

(considering denial of Rule 59 motion); Wolf v. Kennelly, 574 F.3d 406, 410 (7th Cir. 2009) 

(considering denial of fee petition). “[W]hether the district court incorrectly applied the 

definition of a ‘prevailing party’” is a legal question.  Dupuy v. Samuels, 423 F.3d 714, 

718 (7th Cir. 2005).   

B. The CWA Presumes Prevailing Parties are Entitled to Reasonable Attorneys’ Fees and 
Costs. 
 

In a departure from the typical “American Rule” of fee recovery, the CWA provides 

for an award of attorney fees and costs to prevailing or substantially prevailing parties 

in citizen suits: 

The court, in issuing any final order in any action brought pursuant to this 
section, may award costs of litigation (including reasonable attorney and 
expert witness fees) to any prevailing or substantially prevailing party, 
whenever the court determines such award is appropriate. 
 

33 U.S.C. § 1365(d).   

 
1. The CWA’s fee-shifting provision is intended to encourage citizen suits, and 

the denial of fees to prevailing parties discourages suit. 
 

Congress included fee-shifting provisions in environmental statutes “specifically to 

encourage citizen participation in the enforcement of standards and regulations 

established under” them, and “urged the courts to recognize that in bringing legitimate 

actions . . . citizens would be performing a public service and in such instances the 

                                                           
23 Flambeau has asserted that WRPC’s Rule 59(e) motion was the improper motion to make 

to ask for reconsideration of the denial of fees.  Even if WRPC’s motion is considered a motion 
under Rule 54(d), the court’s denial of fees is reviewed under the same standard.   
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courts should award costs of litigation to such party.” Pennsylvania v. Del. Valley 

Citizens' Council for Clean Air, 478 U.S. 546, 560 (1986) (quoting S. Rep. No. 91-1196 at 

38). This Court has recognized that Congress “considered a fee recovery to be 

consonant with the public interest” in order to encourage meritorious litigation under 

the analogous fee-shifting provision in the Clean Air Act, 42 U.S.C. § 7604(d). Sierra Club 

v. Khanjee Holding (US) Inc., 655 F.3d 699, 708 (7th Cir. 2011) (upholding fee award) 

(citation and internal quotation marks omitted); see also Ruckelshaus v. Sierra Club, 463 

U.S. 680, 682 n.1 (1983) (identifying federal fee-shifting provisions with language 

comparable to the Clean Air Act’s, including 33 U.S.C. § 1365(d)).   

While this Court has not had occasion to review a fee decision under the CWA, the 

circuits that have apply a strong presumption in favor of awarding attorneys’ fees to 

prevailing plaintiffs. E.g., Penn. Envtl. Def. Found. v. Canon-McMillan Sch. Dist., 152 F.3d 

228, 231 (3rd Cir. 1998) (CWA’s fee-shifting provision “places no restriction on the 

award other than that the party entitled to the award be ‘prevailing or substantially 

prevailing’”); Atl. States Legal Found., Inc. v. Tyson Foods, Inc., 897 F.2d 1128, 1143 (11th 

Cir. 1990) (“In a case like the instant one, where a citizens group has succeeded on the 

merits, we cannot conceive of any grounds that would justify a denial of fees and 

costs.”). This presumption makes sense, since the denial of fees to prevailing parties 

would deter citizen enforcement suits and defeat the objectives of the Act and its fee-

shifting provision. See Del. Valley, 478 U.S. at 560; R.258-17, Atty. Tebbutt Decl. ¶ 6 (“I 

would personally decline to litigate a CWA citizen suit if I thought that my client could 

prevail in that suit, obtaining a finding of liability and an award of penalties, and yet be 
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completely denied all attorney’s fees,” and noting “chilling effect” of such a 

disposition); R.258-16, Prof. Parenteau Decl. ¶ 11 (“In pragmatic terms, denial of 

attorney fees amounts to a denial of access to justice for those who cannot afford it.”).  

  
2. The threshold for a “prevailing or substantially prevailing party” is 

appropriately low. 
 

Recognizing Congress’ intent to encourage meritorious citizen suits, courts have set 

a low threshold for determining when a party is “prevailing or substantially 

prevailing.”  See, e.g., Sierra Club v. Hamilton County Bd. of Comm’rs, 504 F.3d 634, 643 

(6th Cir. 2007) (awarding fees to intervenor whose involvement led to improvements to 

the eventual consent decree, even though the intervenor was not a signatory to the 

consent decree). For example, advancing the implementation or clarifying the 

interpretation of the CWA is an important use of citizen suits and permits an award of 

attorneys’ fees. Chem. Mfrs. Ass’n. v. U.S. Envtl. Prot. Agency, 885 F.2d 1276, 1279 (5th 

Cir. 1989); Nat’l Wildlife Fed’n v. Hanson, 859 F.2d 313, 316-17 (4th Cir. 1988); Stoddard v. 

W. Carolina Reg’l Sewer Auth., 784 F.2d 1200, 1209 (4th Cir. 1986).   

A prevailing party’s victory need not be complete or related to a central issue in the 

case to entitle the party to fees. Interpreting the Clean Air Act’s fee shifting provision, 

the Supreme Court has said, “Section 307(f) was meant to expand the class of parties 

eligible for fee awards from prevailing parties to partially prevailing parties – parties 
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achieving some success, even if not major success.” Ruckelshaus, 463 U.S. at 688.24

 

  A 

finding that a defendant violated the law is sufficient. Tyson Foods, 897 F.2d at 1142-43. 

3. There are few recognized exceptions to the rule that prevailing parties receive 
their fees under the CWA. 
 

Given the objectives of the CWA, few courts have recognized, much less applied, 

any exceptions to the rule that prevailing parties should receive their fees. Prior courts 

have found the “whenever appropriate” language in 33 U.S.C. § 1365(d) does not 

provide district courts with discretion to deny fees to prevailing parties.  Penn. Envtl. 

Found., 152 F.3d at 231 (adopting the Supreme Court’s observation in Ruckleshaus that 

“whenever appropriate” is too vague to be useful). This Circuit has simply and 

permissively interpreted “whenever appropriate” to mean “some success on the 

merits.” Khanjee Holding, 655 F.3d at 708. 

The Ninth Circuit has imported the “special circumstances” exception to awarding 

fees first elaborated in Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 402 (1968), to 

CWA cases. Saint John's Organic Farm v. Gem County Mosquito Abatement Dist., 574 F.3d 

1054, 1062 (9th Cir. 2009). In doing so, however, it placed strict limits on the district 

                                                           
24 By contrast, fee-shifting provisions under civil rights statutes such as 42 U.S.C. § 1988(b) 

are typically limited to “prevailing parties” and require a showing that the plaintiff succeeded 
“on any significant issue in litigation which achieves some of the benefit the parties sought in 
bringing suit.” Hensley v. Eckerhart, 461 U.S. 424, 433 (1983) (emphasis added). While certain 
aspects of fee-shifting statutes can be interpreted interchangeably, e.g., City of Burlington v. 
Dague, 505 U.S. 557, 561-62 (1992) (interpreting “reasonable fee”), and this brief cites cases 
interpreting other fee-shifting statutes, the difference in language regarding prevailing parties 
under the Clean Air and CWA versus other fee-shifting provisions is meaningful. 
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court’s discretion and in fact it has never upheld a denial of fees under this standard. Id. 

at 1063-64; Resurrection Bay Conservation Alliance v. City of Seward, 640 F.3d 1087, 1093 

(9th Cir. 2011) (reversing denial of fees). The Tenth Circuit has similarly referenced the 

“special circumstances” standard in a CWA case but suggested it should not be applied 

based on the plaintiff’s remedy or the merits of the case. See Browder v. City of Moab, 427 

F.3d 717, 722, n.8 (10th Cir. 2005) (reversing denial of fees) (citing Stewart v. Donges, 979 

F.2d 179, 184 (10th Cir. 1992), Ellis v. Univ. of Kan. Medical Cntr., 163 F.3d 1186, 1200 

(10th Cir. 1998)). 

 Notably, WRPC is aware of only three CWA citizen suits in which a prevailing 

plaintiff was denied attorney’s fees by a district court.  None was upheld on appeal.  

Resurrection Bay, 640 F.3d at 1093; Saint John’s Organic Farm, 574 F.3d 1054; Browder, 427 

F.3d 717 (see also R.258-17, Tebbutt Decl. ¶ 6 (averring that in litigating over 100 citizen 

suits under the CWA, fees were only denied in one case, which was overturned on 

appeal); R.258-16, Peranteau Decl., ¶ 4.) 

 
C. The District Court Erred when it Denied WRPC Any Attorney’s Fees under the CWA’s 

Fee-Shifting Provision. 
 
1. District courts have limited discretion to deny fees to prevailing parties and 

must explain their decision. 
 

 This Court has held that a district court’s discretion to deny fees is “quite narrow” 

once prevailing party status has been determined. Hastert, 28 F.3d at 1438; see also Tyson 

Foods, 897 F.2d at 1143. “When a prevailing party is entitled to ‘a reasonable attorney’s 

fee’ . . . the district court must make that assessment, at least initially, based on a 
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calculation of the ‘lodestar’—the hours reasonably expended multiplied by the 

reasonable hourly rate—and nothing else.” Johnson v. GDF, Inc., 668 F.3d 927, 929-30 

(7th Cir. 2012). A reduction of a prevailing party’s fee award from the lodestar amount 

is only appropriate after allowing the requesting party an opportunity to be heard. 

Pickett v. Sheridan Health Care Ctr., 664 F.3d 632, 652 (7th Cir. 2011). “It is essential that 

the judge provide a reasonably specific explanation for all aspects of a fee 

determination.” Perdue v. Kenny A., __ U.S. __, 130 S. Ct. 1662, 1676 (2010).   

      
2. The district court erred and abused its discretion in denying WRPC any 

attorney’s fees. 
 

Respectfully, the district court abused its discretion and erred in denying any 

attorney’s fees to WRPC in its merits decision and in its denial of the motion to alter or 

amend the judgment. 

 There can be no dispute that the district court’s decision on the merits regarding fees 

was an abuse of discretion.  (SA.39). WRPC had not even moved for its fees at that point 

or otherwise filed any other fee request. Rather, it had stated in its trial brief that it 

would move for its fees after trial if warranted by the circumstances, i.e., if WRPC won 

its case. (R:232-34). The district court’s order never gave WRPC that opportunity and 

preemptively denied fees despite a favorable decision on liability. (SA.39). Further, the 

court’s decision was rendered in two sentences that cited no law and only mused about 

the parties’ motives. It was akin to the “single, off-hand line at the end of a lengthy 

decision on the merits” this Court has previously panned as the basis for a fee denial.  

Hastert, 28 F.3d at 1438.   
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 The district court’s denial of fees in its order on the motion to alter or amend the 

judgment fares little better. (A.1-2.) While the court cited the CWA’s fee-shifting 

provision, it applied no law in summarily denying WRPC’s reconsideration request in a 

three-paragraph decision. (Id.) The court acknowledged that WRPC was a prevailing 

party under Fed. R. Civ. P. 54(d)(1), but did not explain whether it found that WRPC is 

a “prevailing party or substantially prevailing” under the CWA or identify any other 

legal basis for denying attorney’s fees. (Id.) It also failed to cite any provision that would 

allow the court to exercise its discretion to deny fees. (See id.) The court’s failure to 

apply the correct—or any—legal standard in denying fees is legal error and an abuse of 

discretion, particularly given the weight of authority supporting an award of fees to 

plaintiffs who win on liability under the CWA. See Wolf, 574 F.3d at 411-14 (reversing 

denial of fee petition where district court applied wrong legal standard).   

 To the extent the court did cite reasons—as opposed to law—for its decision, these 

reasons do not conform to case law governing attorney’s fees under the CWA and are in 

error. (A.1-2.) The Ninth Circuit has held, for example, that a lack of evidence of actual 

harm to the receiving waters does not justify denying attorney’s fees, Resurrection Bay, 

640 F.3d at 1093-94, nor does a defendant’s “good faith belief that it was following the 

law,” Saint John's Organic Farm, 574 F.3d at 1064. And, while the WDNR may have 

preferred to regulate Flambeau’s discharges through a mining permit, this case has 

proven that preference is wrong as a matter of law. This case has thus helped “ensure 

proper administrative implementation of the environmental statutes,” Hanson, 859 F.2d 
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at 317, and “serve[d] as a check to ensure” the CWA is being properly enforced, 

Hamilton County, 504 F.3d at 637. 

The facts the district court considered in denying fees suggest the court may have 

imported the discretionary factors for reducing a violator’s penalty, 33 U.S.C. § 1319(d), 

into the attorney’s fees analysis.  Nothing in the CWA’s language remotely suggests 

that factors for awarding penalties can be considered in the decision to award fees, and 

any court that does so commits error. See Wilfong v. United States, 991 F.2d 359, 366-67 

(7th Cir. 1993) (finding district court improperly weighed jury’s verdict in tax claim in 

considering whether government’s position was substantially justified and warranted 

fee award).   

Another possible inference, given the lack of legal citation and gratuitous comments 

regarding the purported insignificance of WRPC’s victory, is that the district court was 

exasperated with the case, the parties, or the time this case consumed relative to the 

results. (See A.1-2.) If so, this is an inappropriate consideration and the court abused its 

discretion. York Ctr. Park Dist. v. Krilich, 40 F.3d 205, 208-09 (7th Cir. 1994).    

Regardless, the fact that one must speculate as to the district court’s reasoning and 

methodology shows that the court’s decision, at a minimum, was not reasonably 

specific.  Perdue, 130 S.Ct. at 1676.  As a result, “adequate appellate review is not 

feasible,” raising the specter that this decision “may be influenced (or at least, may 

appear to be influenced) by a judge’s subjective opinion regarding particular attorneys 

or the importance of the case.”  Id.  The decision must be reversed. 
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D. This Court Should Hold that WRPC is Entitled to Its Attorney’s Fees Under the CWA 
and Remand this Matter to the District Court for a Determination of a Reasonable Fee. 
 

Where a district court decision regarding fees is unsupported, this Court may 

determine entitlement to a fee award where remand would only “foster a new round of 

attorneys’ fee litigation[.]” Cartwright v. Stamper, 7 F.3d 106, 109 (7th Cir. 1993). The 

Court should find WRPC is entitled to attorneys’ fees as a prevailing party under the 

CWA, and remand to the district court for determination of a reasonable fee. 

 
1. WRPC is the prevailing or substantially prevailing party under the CWA. 
 

WRPC is the “prevailing party or substantially prevailing party” under the 

permissive threshold set by the CWA, 33 U.S.C. § 1365(d). WRPC’s “prevailing party” 

status is not actually disputed. FMC never argued to the district court that WRPC had 

not prevailed or substantially prevailed. (R.270:6-15 & n.3.) It should go without saying 

that when a defendant appeals a merits decision—as Flambeau has done here—the 

plaintiff has “prevailed” under the CWA. Moreover, the district court also found WRPC 

“prevailing” and entitled to costs under Fed. R. Civ. P. 54(d)(1). (SA.; A.3.).  

WRPC meets the applicable legal standards for a prevailing or substantially 

prevailing party. It had “one claim and one theory throughout the litigation” and 

prevailed on that claim. Raybourne v. Cigna Life Ins. Co., 700 F.3d 1076, 1091 (7th Cir. 

2012) (SA.2, 41). WRPC achieved more than “some success on the merits,” Khanjee 

Holding, 655 F.3d at 708; it achieved total success on the merits of its claim. This success 

is reflected in declaratory relief and civil penalties awarded by the court. WRPC is a 
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“prevailing or substantially prevailing party” for these reasons alone. See Tyson Foods, 

897 F.2d at 1142-43; Simpson v. Sheahan, 104 F.3d 998, 1001 (7th Cir. 1997).   

 WRPC is also a “prevailing or substantially prevailing party” because its litigation 

advanced the purposes of the CWA. Even though the district court concluded that 

injunctive relief was premature due to modifications that occurred just before trial, the 

district court’s opinions concluding that Flambeau did not have a NPDES permit for its 

discharges necessarily requires that the company stop the discharges or, if it cannot, 

that it obtain the correct permit should the site modifications not fix the discharge 

problem. (SA.37-38; see also R.181:7-10 (denying FMC’s motion to dismiss for mootness 

since recent modifications to biofilter to reduce discharges were unproven).)   

Similarly, WRPC obtained important precedent regarding the procedures of the 

NPDES program modification regulation (40 C.F.R. § 123.62) that must be followed 

before state regulations purporting to provide a CWA permit shield may be relied upon 

by state agencies. (See R.256-18, Decl. of Prof. Peranteau ¶ 12.) As explained by 

Professor Peranteau, FMC’s arguments that it was entitled to the permit shield through 

its mining permit “sets a very dangerous precedent that could, if upheld, substantially 

undermine the effectiveness of the carefully calibrated and uniform regulatory scheme 

Congress created in the CWA.” (R.256-18, Decl. of Prof. Peranteau ¶ 12.) The district 

court’s opinions “provide a valuable precedent that will hopefully lead the WDNR to 

correct the mistakes in its program as well as discourage other states from making a 

similar mistake,” and “will have a beneficial effect on the implementation of the CWA 

nationwide.”( Id.) 
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 This Court should hold that WRPC is a “prevailing or substantially prevailing 

party” under 33 U.S.C. § 1365(d). 

 
2. This court should constrain the district court’s discretion in determining a 

reasonable fee on remand. 
 

 This Court has not recognized any exception to the rule that a “prevailing or 

substantially prevailing party” should receive its fees under the CWA, and it should 

ensure the district court observes this rule in determining a reasonable fee on remand.  

 There is no basis for denying WRPC a reasonable fee. WRPC meets the permissive 

“whenever appropriate” standard under 33 U.S.C. § 1365(d) because it has achieved 

“some success on the merits.” Khanjee Holding, 655 F.3d at 708. If this Court recognizes 

the “special circumstances” exception as a basis for denying fees under the CWA, no 

such circumstances are present here. See Resurrection Bay, 640 F.3d at 1093); Browder, 427 

F.3d at 722, n.8; King v. Ill. State Bd. of Elections, 410 F.3d 404, 424 (7th Cir. 2005) (attorney 

general’s involvement in case was not a special circumstance warranting denial of fees 

to intervenor).  

The Court should also direct the district court that no “de minimis” or “significance” 

test for awarding fees applies to prevailing parties under the CWA, contrary to the 

district court’s suggestion in ruling on WRPC’s Rule 59(e) motion. (A.1-2.) This Court 

has previously applied the three-factor test from Justice O’Connor’s concurring opinion 

in Farrar v. Hobby, 506 U.S. 103, 117-18 (1992) to cases arising under other fee-shifting 

statutes, see Cartwright, 7 F.3d at 109 (7th Cir. 1993), but WRPC is not aware of any court 

that has applied Farrar to CWA fee petitions. To the contrary, courts have routinely 
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rejected the notion of reducing or denying fees due to alleged de minimis relief. See 

Hamilton County, 504 F.3d at 645; Am. Canoe Ass'n v. City of Louisa, 683 F. Supp. 2d 480, 

484-85 (E.D. Ky. 2010). Farrar is also inappropriate in the CWA context because it 

principally relies on the extent of relief received versus what was requested in deciding 

whether a plaintiff’s requested fees are unreasonable. Cartwright, 7 F.3d at 109. Yet 

“[u]nlike plaintiffs in traditional civil actions, plaintiffs in environmental suits do not 

seek to vindicate personal rights and they obtain no financial benefit if they win.” 

Hanson, 859 F.2d at 317. They have no opportunity to “aim[] for the big bucks,” Hyde v. 

Small, 123 F.3d 583, 585 (7th Cir. 1997), but are instead limited to civil penalties capped 

by statute and paid to the U.S. Treasury. 33 U.S.C. § 1365(a). The Farrar test cannot be 

applied here. 

For these reasons, this Court should not duplicate the district court’s out-of-hand 

denial of attorneys’ fees to WRPC, but should reverse and remand to the district court 

for the determination of a reasonable fee. 

 
CONCLUSION 

 For the foregoing reasons, WRPC respectfully requests the Court affirm the district 

court’s liability findings in all respects, and reverse the district court’s denial of WRPC’s 

attorney’s fees. 
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 Dated this 6th day of February, 2013. 

 

          Respectfully submitted, 

MCGILLIVRAY WESTERBERG & BENDER LLC 
Attorneys for Plaintiffs-Appellees/Cross-Appellants 
 
 
s/James N. Saul        

            Pamela R. McGillivray (#1034194) 
Christa O. Westerberg (#1040530) 
David C. Bender (#1046102) 
James N. Saul (#1067236) 
211 S. Paterson Street, Suite 320 
Madison, WI 53703 
(608) 310-3560 
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2753 91-92 Wis . Stats . WATER, SEWAGE, REFUSE, MINING AND AIR . POLLUTION 144 .81

(c) The department is entitled to recover, moneys expended
under this section from any person who caused the containers
to be abandoned or is responsible for the containers ..

His tory : 1983 a . 410; 1985 a. 29 ss 1957, 3202 (39); 1987 a . 27, 384 ; 1989 a .
31 : 1991 a 39

144 .788 Collection and disposal of products containing
2,4,5 -T and silvex . (1) Avrxoxiznr[orr Thee department is
authorized to establish facilities for the collection and
disposal of pesticide products prohibited from use under s .
94 707 The department may establish the location of these
facilities and the dates and times when the facilities are open . .

(2) RESTRICTIONS. The department shall restrict the persons
who may use any facility established under sub. (1) so that:

(a) No per-son who is regularly engaged in the business of
manufacturing, selling, distributing or transporting pesti-
cides may use the facility,

(b) No person who is a certified commercial applicator or a
certified nonresident commercial applicator under s 94 .705
may use the facility . .

(c) No person who is licensed under, s . 144 44 (4) or 144 64
may use the facility

His tory : .. 1983 a . 397 ; 1987 a 27

144.79 Manufacture and purchase of polychlorinated bi-
phenyls . (1) In this section:

(a) "PCBs" mean the class of organic compounds gener-
ally known as polychlorinated biphenyls and includes any of
several compounds or mixtures of compounds produced by
replacing 2 or more hydrogen atoms on the biphenyl mole-
cule with chlorine atoms,

(b) "Ppm" means parts per millionn by weight,
(c) "Product containing . PCBs'" means anyy item, device or

material to which PCBs are intentionally added during or
after manufacture as plasticizers, heat transfer media, hy-
draulic fluids, dielectric fluids, solvents surfactants insula-
tors or coating,, adhesive, printing or encapsulating materials
or for other uses related to the function of such item, device or
material .

( 2) No person may manufacture, or purchase for use
within this state, PCBs or a product containing PCBs ..

(3) Subsection (2) shall not apply to any product contain-
ing PCBs if':

(a) The product contains PCBs in a closed system as a
dielectric fluid for an electric transformer, electromagnet or
capacitor, unless the department by rule prohibits such
manufacture or purchase of specific products for which the
department has determined that adequate alternatives are
available at the time of manufacture or purchase :

(b) The product is an electrical component containing less
than 2 pounds of PCBs, unless the department by rule
prohibits the manufacture or purchase of any such product
manufactured after the effective date of such rule for which
the department has determined that an adequate alternative
is available :

(c) The product is wastepaper, pulp or other paper prod-
ucts or materials,, in which case such product may be
purchased for- use within this state in the manufacture of
recycled paper products

(4) Subsection (2) shall .not be construed to prohibit the
:manufacture . : or purchase of PCBs or products containing
PCBs for use within this state in scientific research, analytical
testing or experimentation .

(6) The department by rule may exempt other uses of'PC Bs
from the provisions of'sub : (2) for specific products when
adequate alternatives are not available

(6) (a) In determining whether adequate alternatives are
available under sub, (3) (a) and (b) or (5), the department

144 .80 Metallic mining reclamation act. (1) Sections
144 .80 to 144.94 shall be known and may be cited as the
"Metallic Mining Reclamation Act'" .

Hi story : 1973 c . 318 ; 1977 c . 421

144 . 81 ' Definitions . In ss 144 80 to 144 . .94:
(1m) "Applicant" means a person who has applied for a

prospecting permit or a mining permit :'
(2) "Mineral 'exploration" or "exploration", unless the

context requires otherwise, means the on-site geologic exami-
nation-F'ro'm the surface of'an area by core, rotary, percussion
of drilling, t, diameter '? ..f the hole does not' other drilling, where ^ the.~ . .

e exceed 18 inches, for the purpose of searchingg for metallic
minerals or establishing the nature of a known metallic
mineral deposit, and includes associated activities such as
clearing and preparing sites or constructing roads for, drilling .

(2m) "Exploration license" means the license required
under s. 144.8 .32 (2) as a condition of"engaging in exploration

(3) "Merchantable by-product" means all waste soil, rock,
mineral, liquid, vegetation and other material directly result-
ing from or displaced by the mining, cleaning or, preparation
of minerals during mining operations which are determined
by the department to be marketable upon a showing of
marketability made by the operator, accompaniedd by a

shall take into account and make specific findings as to the
following criteria :

1 , The commercial availability and cost of alternative
products;

2 The safety of alternative products to both human life
and property ;

3 . The acceptance of alternative products by insurance
underwriters ;

4 The extent to which use of such alternative products is
otherwise restricted by law ;

5 .' The degree to which such alternative products satisfy the
performance standards required for the particular use ; and

6 . Any adverse environmental effects associated with such
alternative products . .

(7) The department shall adopt rules prescribing the meth-
ods and providingg or designating sites and facilities for thee
disposal of PCBs and products containing PCBs . Such rules
mayy require reporting by persons disposing of PCBs and
products containing PCBs .. Persons disposing of PCBs or
products containing PCBs shall comply with such rules unless
such products are exempted under sub . (3) (b) or (c) . In this
section , disposal does not include the disposal of PCBs in
sludge produced by wastewater treatment systems under s ..
144 435 (1) andd chs : NR 500 to 520, Wis . . adm . code, the
discharge of effluents containing PCBs . or the manufacture or
sale of ' recycled paper products to which PCBs have not been
intentionally added during or after manufacture for any of
the `uses set forth in sub .. (1) ' (c) . Nothingg in this section shall
exempt any person from applicable disposal or discharge
limitations required or autho r ized under other statutes . .

(8) The department shall adopt rules setting forth the
method and manner, of sampling, preparing samples and
analyzing PCBs which shall be used by the department in
implementing this section

(9) The department shall enforce this section as provided in
ss . 14 7 : 21 and 147:29 .

History : 1975 c 412; 197 7 c. .325; 1977 c. 377 s . 30; 19 79 c 32 s. 92 (1);1979
c . 34 ss : 984t, 2102 (39) (g); 1979 c. 154; 1979 c 221 s 632 ; Stars . 1979 s 144 79 ;
19811 c 390; ] 989 a . 56 ss 176, 259 . ,

SUBCHAPTER V

MINING .
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144.81 WATER , SEWAGE, REFUSE, MINING AND AIR POLLUTION 91-92 Wis . . Stats . 2754

verified statement by the operator of his or her intent to sell
such material within 3 years from the time it results from or is
displaced by mining . If after 3 years from the time merchant-
able by-product results from or is displaced by mining such
material has not been transported off the mining site, it shall
be considered and regulated as refuse unless removal is
continuing at a rate of"more than 12,000 cubic yards per year .

(4) "Minerals" mean unbeneficiated metallic ore but does
not include mineral aggregates such as stone, sand and gravel,

(5) "Mining" or "mining operation" means all or part of
the process involved in the miningg of'metallie minerals, other
than for- exploration or prospecting, including-commercial .
extraction, agglomeration, beneficiation, construction of
roads, removal of overburden and the production of refuse .

(6) "Mining plan" means the proposal for the mining of
the mining site which shall be approved by the department
under s 144,85 prior to the issuance of'the mining permit . .

~ (7) "Mining permit" means the permit which is required of
all operators as a condition precedent to commencing mining
at a mining site .

(8) ' "Mining site" means the surface area disturbed by a
mining operation, including the surface area from which the
minerals or refuse or both have been removed, the surface
area covered by refuse, all lands disturbed by the construction
or improvement of haulageways, and any surface areas in
which structures, equipment, materials and any other things
used in the mining operation are situated . .

(9) "Operator" means any person who is engaged in, or
who has appliedd for or holds a permit to engage in, prospect-
ing or mining, whether individually, ,jointly or through sub-
sidiaries, agents,'employes or contractors .

(10) "Principal shareholder" means any person who owns
at least 10% of the beneficial ownership of an operator .

(12) "Prospecting" means engaging in the examination of
an area for the purpose of determining the quality and
quantity of minerals,, other than for exploration but including
the obtaining of an ore sample, by such physical means as
excavating, trenching, construction of shafts, ramps and
tunnels and other means, other than for exploration, which
the department, by rule, identifies, and the production of
prospecting refuse and other associated activities . "Prospect-
ing" shall not include such activities when the activities are,
by themselves, intended for and capable of commercial
exploitation of the underlying ore body .. However, the fact
that prospecting activities and construction may have use
ultimately in mining, if approved, shall not mean that pros-
pecting activities and construction constitute mining within
the meaning of sub. (5), provided such activities and con-
struction are reasonably related to prospecting requirements .

(13) "Prospecting permit" means the permit which is
required of'all persons as a condition precedent to commenc-
ing prospecting at a location .

(13m); "Prospecting plan" means the proposal for pros-
pecting of the prospecting site, which shall be approved by the
department under s . 1.44 84 prior to the issuance of the
prospecting permit

(13n) "Prospecting site" means the landss on which pros-
pecting is actually conducted as well as those lands on which
physical disturbance will occurr as a result of'such activity

(14) "Prospector" means any person engaged in
prospecting .,

(15) "Reclamation" meanss the process by which an area
physically or environmentally affected by prospecting or
mining is rehabilitated to . either its original state or, if this is
shown to be physically or economically impracticable or
environmentally or socially undesirable, to a state that pro-

vides long-term environmental stability .. Reclamation shall
provide the greatest feasible protection to the environment
and shall include, but is not limited to, the criteria for
reclamation set forth in s 144 83 (2) (c)

(1 6) "Reclamation plan" means the proposal for the
reclamation of the prospecting or mining site which must be
approved by the department under s . 144 84 or 144,85 prior
to thee issuance of the prospecting or mining permit,

( 1 7) "Refuse" means all waste soil, rock, mineral, liquid,
vegetation and other material, except merchantable by-
products, directly resulting from or displaced by the pros-
pecting or mining and from the cleaning or preparation of
minerals during prospecting or mining operations, and shall
include all waste materialss deposited on or in the prospecting
or mining: site from other sources :

(17m) "Related person" means any person that owns or
operates a mining site in the United States and that is one of
the following when an application for a mining permit is
submitted to the department :

(a) The parent corporation of the applicant .
(b) A person that holds more than a 30% ownership

interest in the applicant :
(c) A subsidiary or affiliate of the applicant in which the

applicant holds more than a 30% ownership interest .
(18) "Unsuitability" means that the land proposed for

prospecting or surface mining is not suitable for such activity
because the prospecting or surface mining activity itself may
reasonably be expected to destroy or irreparably damage
either of the following :

(a) Habitat required for survival of'species of vegetation or
wildlife designated as endangered through prior inclusion in
rules adopted by the department, if such endangered species
cannot be firmly reestablished elsewhere,

(b) Unique features of the land as determined by state or
federal designation and incorporated in rules adopted by the
department, as any of'the following, which cannot have their
unique characteristic preserved by relocation or replacement
elsewhere :

1 . Wilderness areas . .
2 .. Wild and scenicc rivers
3. National or state parks .`
4 . . Wildlife refuges and areas .

5 Archaeological areas 51n Listed properties, as defined in s . 44 31 (4) .
6. Other lands of a type designated as unique or unsuitable

for prospecting of surface mining .
History : 1973 c. .318; 1977 c "377 s 29m ; 1977 c 421, 447 ; 1983 a 2'7, 517;

1987 a. 395 ; 1991 a 260

144.815 Determination: of, abandonment of min ing. ( 1 )
Except as provided under sub.. (2), abandonment of mining
occurs if there is a cessation of mining, not set forth in an
operator's mining or, reclamation planss or by any other
sufficient written or constructive notice, extending for more
than .6 consecutive months,

( 2) Abandonment of mining does not occur :
(a) if the cessation of mining is due either to labor strikes or

to such unforeseen developments as adverse market condi-
tions as determined by the department ;

(b) If the cessation of mining does not continue beyond the
time period specified by the department . The time limit
specified by the department may not exceed 5 years for a
mining operation for which a permit is issued under s 144 85
on or after May 19, 1984 The time limit specified by the
department may not exceed 10 years for a mining operation
for which a permit is issued under s, 144,:85 before May 19,
1984 ;
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WATER, SEWAGE, REFUSE , MINING AND AIR POLLUTION 144 .832755 91-92 Wis . . Stats .

(c) Minimum standards for reclamation of exploration
sites, where appropriate, and for prospecting and mining sites
shall conform to s . 144,81 (15) and include provision for the
following:

1 . Disposal of all toxic and hazardous wastes, refuse,
tailings and other solid waste in solid or hazardous waste
disposal facilities licensed under this chapter or otherwise in
an environmentally sound manner

2 . Sealing off tunnels, shafts or other underground open-
ings, and prevention of seepage in amounts which may be
expected to create a safety, health or environmental hazard,
unless the applicant can demonstrate alternative uses of
tunnels, shafts or other openings which do not endanger
public health and safety and which conform to applicable
environmental protection laws and rules .

3 . Management, impoundment or treatment of all under-
ground or surface runoff ' waters from open pits or under-
ground prospecting or, mining sites so as to prevent soil
erosion, flooding, damage to agricultural lands or livestock,
wild animals, pollution of surface or subsurface waters or
damage to public health or safety

4 . Removal of all surface structures, ' unless they are
converted to an alternate use . .

5 . Prevention or, reclamation of substantial surface
subsidence .

6 . Preservation of topsoil " for ,purposes of future use in
reclamation . .

7 Revegetation to stabilize disturbed soils and prevent air
and water pollution, with the objective of reestablishing a
variety of populations of plants and animals indigenous to
the area immediately prior to exploration, prospecting or
mining ,

8 . . Minimization of disturbance to wetlands .
(d) The minimum standards adopted under this subsection

shall also provide that if any of the following situations may
reasonably be expected to occur during or subsequent to
prospecting or mining, the prospecting or mining permit shall
be denied : .

1 . Landslides or substantial deposition from the proposed
operation in stream or lake beds : which cannot be feasibly
prevented. .

2 . Significant surface subsidence which cannot be re-
claimed because of' the geologic characteristics present at the
proposed site

3,. Hazards resulting in irreparable damage to anyy of the
following, which cannot be prevented under thee requirements
of ss 144.80 to . 144,94, avoided to the extent applicable by
removal from the area of' hazard or mitigatedd by purchase or
by obtaining the consent of the owner :

a . Dwelling houses ,
b . Public buildings ,
c Schools
d .. Churchess
e : Cemeteries .:
f. Commercial or institutional buildings .
g . Public roadss
h . Other public property designated by the department by

rule .
4 Irreparable environmental damage to lake or stream

bodies despite adherence to the requirements of ss . 144 . 80 to
144 .94 . This subdivision does not apply to an activity which
the department has authorized pursuant to statute, except
thatt the destruction or filling in of 'a lake bed shall not be
authorized notwithstanding anyy other provision of law

(4) The department may :
(a) Hold hearings relating to any aspect of' the administra-

tion of ss : 144. 80 to 144. 94 and, in connection therewith,

(c) If' the site is maintained in an environmentally stable
manner, as dete rmined by the department, during the cessa-
tion of mining; and

(d) If the reclamation of the site continues according to the
reclamation plan during the cessation of mining to the extent
possible .

History : 1983 a . 517 s . . 1, 2

144.82 Mine effect responsibility . The department shall
serve as the central unit of state government to ensure that the
air, lands, waters,: plants, fish and wildlife affected by pros-
pecting or mining in this state will receive the greatest
practicable degree of protection and reclamation ., The admin-
istrationpf' occupationalhealth and safety laws and rules that
apply to mining shall remain exclusively the responsibility of
the department of industry, labor and human relations The
powers and duties of the geological and natural history
survey under s 36 25 (6) shall remain exclusively the responsi-
bility of' the geological andd natural history survey . Nothing in
this section prevents the department of industry, labor and
human relations and the geological and natural history
survey from cooperating with the department in the exercise
of their respective powers and duties ,

History : 1973 c 318; 1975 c 41 s 52

144.83 Department powers and duties. (1) The depart-
ment shall :

(a) Adopt rules, including rules for, preheating discovery,
implementing and consistent with ss . 144. 80 to 144 . 94 .

(b) Establish by rule after consulting with the metallic
mining council minimum qualifications for applicants for
prospecting and mining permits, Such minimumm qualifica-
tions shall ensure that each operator in the state is competent
to conduct mining and reclamation and each prospector in
the state is competent to conduct prospecting in a fashion
consistent with thee purposes of ss . 144,80 to 144. 94 .. The
department shall also consider such other relevant factors
bearing upon minimum qualifications, including but not
limited to, any past forfeitures of bonds posted pursuant to
mining activities in any state

(2) (a) The department by rule after consulting with the
metallic mining council shall adopt minimum standards for
exploration , prospecting, mining and reclamation to ensure
that such activities in this state will be conducted in a manner
consistent with the purposes and intent of ss . 144 . 80 to
144 ., 94 The minimum standards mayy classify exploration,
prospecting and mining activities according to type of " miner-
als involved and stage: of progression in the operation .

(b) Minimum standards for- exploration, prospecting and
mining shall include the following:,

1 , Grading and stabilization of excavation, sides and
benches,

2. Grading and stabilization of' deposits of ` refuse .
3 Stabilization of merchantable by-products,
4 . : Adequate diversion and drainage of ` water from the

exploration,., . prospecting o: . m jninaa .. it P . .. . . . S
5 ., Backfilling.
6 : Adequate covering of all pollutant-bearing minerals or

materials.
7 . Removal and stockpiling, or othe r, measures to protect

topsoils prior to exploration, prospecting, or mining . .
8 , Adequate vegetative cover .
9 . . Water impoundment . .
10 Adequate screening of the prospecting or mining site ..
11 Identification and prevention of pollutionn as defined in

s . . 144. 01 (10) resulting from leaching of waste materials .
12 . Identification andd prevention of " significant environ-

mental pollution as defined in s . . 144 . 01 . (3) ..
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compel the attendance of witnesses and productionn of
evidence .,

(b) Cooperate or contract with the geological and natural
history survey to secure necessary scientific, technical, admin-
istrative and operations services, including research, pro j ects
and `laboratory facilities.

(c) Issue orders directing particular prospectors or opera-
tors to comply withthe provisions and purposes of ' ss 144,80
to 144.94

(d) Supervise and provide for such educational programs
as appear necessary to carry out the purposes of' ss . 144 80 to
144 :94 .

(f) At its own expense; with the staff; equipment and
material under its control ; or by contract with others, take
such actions as are necessary for- the reclamation of aban-
doned project sites

(g) ' Issue prospecting and mining permits ;
(h) Issue exploration licenses .
(i) Promulgate rules regulating the production, storage and

disposal of radioactive waste from exploration, prospecting
or mining after seeking comments from the department of
health and social services At a minimum, rules promulgated
under this paragraph shall achieve the margin of safety
provided in applicable federal statutes and regulations , If ' the
department promulgates rules under - this paragraph, the
department- shall investigate the need for- standards more
restrictive than the applicable federal statutes and
regulations

(j) Promulgate rules by which the department may grant an
exemption,, modification or variance, either making , a re-
quirement more orless restrictive, from any rule promulgated
under, subch . IV and this subchapter, if ' the exemption,
modification or variance does not result in _the violation of
any federal or state environmental law or endanger public
health, safety or welfare or the environment . .

(k) Promulgate rules with respect to minimizing, segregat-
ing, backfilling and marketing of mining waste :

(L) Notwithstanding ss. 144 43 to 144, 47 and 144, 60 to
144 . 74; promulgate rules establishing groundwater quality
standards or groundwater quantity standards, or both, for -
any prospecting or mining activity, including standards for-
any . mining waste site .

(5) 'The ' department may require alll persons under its
;jurisdiction to submit such informational reports as the
department deems necessary for performing its duties under
ss 144 .80 to 144.94 . - -

(6) The department may, after hearing, cancel :
(a) The prospecting permit for a prospecting site that is the

site of a violation of' ss . 144 .80 to 144 .94 .
(b) The mining permit fore mining site that is the site of 'a

violation of ss . 144. 80 to 144 .. 94 .
(c) A mining or prospecting permit, if ' the permit holder

intentionally made a false statement in the permit application
or intentionally omitted information from the permit applica-
tion which was material to permit issuance

History : 1973 c 318 ; 1977 c 377 s 29m ; 1977 c 421, 447; ] 9'79 c 34 s 2102
(39) (g); 1981 c . 86, . .374 ; 1991 a 39.

144.831 Data collection ; monitoring . ( 1) Any person in-
tending to submit an application for a prospecting or mining
permit shall notify the department prior to the collection of
data or information intended to be used to support the permit
application : Specific environmental data which would be
pertinent to a specific prospecting or mining application, but
which was obtained or, collected or generated prior to the
notice of intent to apply for a prospecting or mining permit,
shall be submitted in writing to the department together ' with
any substantiating background information which would

assist the department in establishing the validity of the data . .
The department shall review the data and, if it concludes that
the benefits of` permitting the admission of the data outweigh
the policy reasons for excluding it, andd if the dataa is otherwise
admissible; inform the person giving the notice of intent to
prospect or mine that the data will be accepted by the
department.. Such exclusion shall not relate to general envi-
ronmental information : such as soil characteristics, hydro-
logic conditions and air and water data contained in publica-
tions, maps, documents, studies, reports and similar sources ,
whether public or private , not prepared by or for the appli-
cant Such exclusion shall likewise not relate to data which is
otherwise admissible that is collected prior to notification
under this subsection for purposes of evaluating another site
or sites and which is not collectedd with intent to evade the
provisions of' this section

(2) Upon receipt of ' notification under sub . . (1) , the depart-
ment shall give public notice of the notification in the same
manner as provided under s . 144 : 836 (3) (b) .

(3) The department shalll also receive and consider any
comments from interested persons received within 45 days
after public notice is given under sub .. (2) as to the informa-
tion which they believe should be requested from the person
giving notice of intent to apply for a prospecting or mining
permit and the information which they believe the depart-
ment should seek through independent studies . .

(4) After the receipt and consideration of ' comments from
interested persons, the department shall inform the person
giving notice of intent to apply for a prospecting or mining
permit of -the -type and quantity of inforynatian that it then
believes to be needed to support an application, and where
applicable, the methodology to be used in gathering informa-
tion.The department shall specifically inform the person
giving notice of intent to apply for a prospecting or mining
permit of the type and quantity of information on the
char acteristics of groundwater resources in the area in which
prospecting or mining is anticipated to occur which the
department believes is needed to support an application ,. The
department shall also begin informing the person giving
notice of intent to apply for a prospecting or mining permit as
to the timely application date for approvals, licenses and
permits, so as to facilitate the consideration of all other
matter's at the hearing on the prospecting or mining permit ..
(5) The department may conduct studies necessary to

verify information which mayy be submitted at the time of 'a
permit application

(6) All information gathered by a person giving notice
under sub . (1) shall be submitted to the department as soon as
it is in final form The department may at any time after
consultation with the person giving notice of intent to apply
for a prospecting or mining permit revise or modify its
requirements regarding information which must be gathered
and submitted

(7) The department, in granting a permit under s . 144 .. 84 or'
, .144 ,85 , shall require the permit t holder to perform au ,7iy ua .w

monitoring of ' environmentalchanges during the course of
the permitted activity and for such additional period of time
as is necessary to satisfactorily complete reclamation and
completely release the permit holder from any bonds
required .

(8) The department may monitor environmental changes
concurrently with the permit holder under sub . . (7), and for
such additional period of time after the full bond is released
under' s , 144.90 (3) as is necessary for the site to return to a
state of environmental stability The department may con-
duct independent studies to monitor environmental changes .

History : 1977 c 421 ; 1981 c 87
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is produced directly in reprocessing and any solid material
intoo which the liquid waste is transformed .

3 . Waste material containing alpha-emitting radioactive
elements having an atomic number greater than 92 in concen-
trations greater than 10 nanocuries per gram,

(c) "Radioactive waste site exploration" means the on-site
geologic examination from the surface of an area by core,
rotary, percussion or other drilling for the purpose of deter-
mining the subsur face and geologic characteristics of'an area
in order to establish whether the area is suitable for a
radioactive waste disposal site and includes associated activi-
ties such as clearing and preparing sites or constructing roads
for drilling.,

(d) "Radioactive waste disposal site" means anyy site or
facility for- the long-term storage or disposal of radioactive
waste including any underground storage area and related
facilities .

( 2) EXPLORATION LICENSE AND RELATED PROVISIONS. (a)

Applicability Except as provided underr par . (b), ss . 144,832
and 144 88 and rules promulgated under those sections apply
to radioactive waste site exploration,: to activities related to
radioactive waste site exploration and to persons engaging in
or intending to engage in radioactive waste site exploration or
related activities in the same manner, as those sections and
rules aree applicable to mineral exploration, to activities
related to mineral exploration and to persons engaging in or
intending to engage in mineral exploration or related
activities .

(b) Exception: Notwithstanding par, (a) and s . 144 832 (3),
the department may waive the bond requirement for a per-son
who is authorized to engage in radioactive waste site explora-
tion by a federal agency 'if" the federal agency provides
suf ficient guarantees that the person or the federal agency will
comply with the requirements of the department relating to
termination. Notwithstanding par (a) ands . 144 . .8 .32 (3) the
department may require a bond in an amount in excess of'the
amount specified under s 144 .832 (3) (a) to ensure that
sufficient funds are available to comply with termination
requirements or to abate or remedy any environmental
pollution or danger to public health, safety or welfare result-
ing from radioactive waste site exploration .

(c) Hearing The department shall conduct a public hearing
in the county where radioactive waste site exploration is to
occur prior to exploration .

(3) APPROVAL REQUIR ED PRIOR 10 DRILLING , No person
may engage in radioactive waste site exploration by drilling
,on pa rcel unless notice is provided as required under sub . (2)
ands 144.832 (4) (a) and unless the department issues a
writtenn approval authorizing drilling on that parcel .. If the
person seeking this approval is the federal department of
energy or an agent or employe of the federal department of
energy, the department may not issue the approval unless the
radioactive waste review board certifies that the federal
department of energy and its agents or employer have com-
plied with any requirement imposed by the radioactive waste
review board under s .36..50 or any agreement entered into
under that section :

(4 ) REGULATION OF EXPLORATION AND RELATED PROVISIONS .

Sections. 144 83, 144,93 and 144 935 and rules promulgated
under' those sections apply, to radioactive waste site explora-
tion, to activities related to radioactive waste site exploration
and to persons engaging in or intending to engage in radio-
active waste site exploration or related activities in the same
manner' as those sections and rules are applicable to mineral
exploration, to activities related, to mineral exploration and
to persons engaging in or intending to engage in mineral
exploration or related activities .. .

144.832 Exploration . (1) DEFINITIONS, In this section :
(a) "Driller" means a person who performs core, rotary,

percussion or other drilling involved in exploration for metal-
lic minerals .,

(b) ``Parcel" means an identified section, fractional section
or government lot

(c) "Termination" means filling of drillholes and reclama-
tion and revegetation of drilling sites

(2) LICENSE, All persons intending to engage in explora-
tion, or who contract for the services of drillers for purposes
o£'exploration, shall be licensed by the department : Explora-
tion licensess shall be issued annually by the department, and
shall be applied fox on forms provided by the department ..
The departmentt shall provide copies of the application form
for an exploration license to the state geologist upon issuance
of thee license: . The department shall, by rule, establish an
annual license fee plus a schedule of additional fees based on
the number of hotel drilled. The level of" fees. shall reflect the
department's actual cost in administering this section . . The
fees set under this subsection may be adjusted for persons to
reflect the payment of fees for the same services to meet other
requirements

(3) BOND (a) Applications for licenses shall be accompa-
nied by a bond in the amountt of $5,000 conditioned on
faithful performance of the requirements of the department
relating to :termination
` (b) The department may require that the amount of the

bond be increased at any time, if'the department determines
that a licensee's cur rent level of activity makes it likely that
the bond would he inadequate to fund the termination of all
holes drilled for which the licensee is responsible

(c) The department shall, by rule, establish a procedure for
release of exploration sites from bond coverage ..

(4) NOTICE PROCEDURE, (a) Commencement of drilling on a
parcel shall be preceded by notice' from the licensee to the
department of intent to drill, given at least 10days in advance
of the commencement of drilling, and identifying the particu-
lar parcel . The department shall transmitt a copy of'the notice
of intent to drill to the state geologist :

(b) The department shall, by rule, establish notification
and inspection procedures applicable to the various stages of
drilling and termination and procedures for the proper termi-
nation of drillholes .

(5) LICENSE REVOCATION, The department may revoke or
suspend an exploration license issued under this section if it
determines, after hearing, that :

(a) Statutes or rules of the department have not been
complied with; or

(b) There has-been a failure to increase bond amounts to
adequate levels as specifiedd by the department

(6) EXEMPTION This section does not apply to operators
.engaged in exploration activities on lands included in a
mining and reclamation plan, if'the plan contains provisions
relating to termination of the exploration activities,

History: 197'7 c : 42 1 .

144.833 Radioactive waste site exploration . ( 1 ) DEFINI-
TIONS As used in this section- and for ; the purposes of
determining the applicability of ss . 144 8.3, 144..832, 144 88
and 144,93 to 144,94s

(a) "Per-son" includes any person operating under a con-
tract or under the direction of a,federa l agency.

(b) "Radioactive waste" means any of the following .
1 . Fuel- that is withdrawnn from a nuclear reactor after

irradiation and which is packaged and prepared for disposal
2. Highly radioactive waste resulting from reprocessing

irradiated nuclear fuel including both the liquid waste which
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(5) GROUNDWATER REGULATIONS . A per-son engaging in
radioactive waste site exploration shall comply with any
restrictions or prohibitions concerning the pollution or con-
tamination of groundwater under ss. 144 025 or 144 .80 to
144,94 or ch . 1477 or, any rule or order promulgated under
those sections or that chapter

(6) ENVIRONMENTAL IMPACT, Radioactive waste site explo-
ration may constitute a major action significantly affecting
the quality of the human environment . No person may
engage in radioactive waste site exploration unlesss the person
complies with the requirements under' s 1, .11. Notwithstand-
ing s . 2 .3 .40, the state may charge actual and reasonable costs
associated with field investigation, verification, monitoring,
preapp iicationservices and preparation of an environmental
impactt statement :

(7) IMPACT ON RADIOACTIVE WASTE REVIEW BOARD.. Nothing
in this section limits the power or authority of the radioactive
waste review board to impose more stringent requirements
for the negotiation and approval of agreements under s .
36.,50 :

(8) IMPACT ON OTHER REQUIREMENTS : In addition to the
requirements under this section, a person engaged in radio-
active waste site exploration shall comply with all other
applicable statutory requirements, rules and municipal ordi-
nances and regulations, If' a conflict exists between, this
section and another, sstatute, rule, ordinance or requirement,
the stricter provision controls .

History : 19 83 a 27; 1 98 9 a . 31 ; 199 1 a. 25.

144 .834 Reclamationn plans . (1) A reclamation plan shall
accompany all applications for' prospecting or mining per-
mits If it is physically or economically impracticable or
environmentally or socially undesirable for the reclamation
process to return the affected area to its original state; the
plan shall set forth the reasons therefor and shall discuss
alternative conditions and uses to which the affected area can
be put,

(2) The plan shall specify how the applicant intends to
accomplish, to the fullest extent possible ; compliance with the
minimum standards under s, 144 83 (2) (c) .

History: 1977 c . 4 2 1 . .

144 .836 Hearings on permit applications . This section,
and ch 227 where it is not inconsistent, shall govern all
hearings on applications for prospecting or mining permits,

(1) SCOPE (a) The hearing on the prospecting or mining
permit shall cover the application and any statements pre-
pared under s : 1, 11 and, to the fullest extent possible, all other
applications for approvals, licenses and permits issued by the
department. The department sha ll inform the applicant as to
the timely application date for all approvals, licenses and
permits issued by the department, so as to facilitate the
consideration of all other matters at the hearing , on the
prospecting or mining' permits.
` (b) Except as provided in this paragraph, for all depart-
ment issued approvals, licenses and permits relating to pros-
pecting or mining' including solid waste feasibility report
approvals and permits related to air and water', to be issued
after April 30,1:980, the notice, hearing and comment provi-
sions, if any, and the time for issuance of decisions, shall be
contro l led by this section and ss : 144.84 and 144 85 : If an
applicant fails to make application for an approval, license or
pe r mit f'or' an activity incidental to prospecting or mining in
time for notice under this section to be provided, the notice
and comment requirements, if any, shall be controlled by the
specific statutory provisions with respect to that application .,
If notice under those specific statutory notice requirements
can be given for consideration o€' the . approval, license or

permit at the hearing under this section, the application shall
be conside red at that hearing ; otherwise, the specific statu-
tory hearing provisions, if any, with respect to that applica-
tion shall control The substantive requirements for the
issuancee of any approval, permit or license incidental to
prospecting or mining are not affected by the fact that a
hearing on the approval, permit or license is conducted as
part of a hearing under this section .

(2) LOCATION The hearing shall be held in the county
where the prospecting or mining site, or the largest portion of
the prospecting or mining site, is located, but may subse-
quently be adjourned to other locations .

(3) TIMING OF NOTICE AND OF HEARING ; GIVING OF NOTICE .
(a) Ifit is determined thatt a statement under s 1 ..11 is not
required, the hearing shall be scheduled for a date not less
than 60 days nor moree than 90 days after the announcement
of that determination, and the scheduling and providing of
notice shall be completed not later than 10 days following the
announcement Notice of the hearing shall be given by
mailing a copyy of' the notice to any known state agency
required to issue a permit for the proposed operation, to the
regional planning commission for the affected area, to the
county, city, village and town within which any part of the
affected area lies, to all persons who have requested this
notification and, if applicable, to all persons specified under
par: (b) 3 and s . . 144 .026 (5) (b) and (6) (f) . Written comments
may be submitted to the department within 30 days of the
datee of notice,

(b) If' it is determined that a statement under s 1, 11 is
required, or if"an environmental impact statement is required
under s, 144,852, the department shall hold at least one
informational meeting regarding the preliminary environ-
mental report within 60 days of'its issuance . The meeting shall
be held not sooner than 30 days nor later than 60 days after
the issuance of the report . The scheduling and providing of
notice of the meeting shall be completed not later than 10
days following the issuance of'the preliminary environmental
report . A hearing referred to under sub (1) shall be scheduled
for a date not less than 120 days nor more than 180 days after
the issuance of the environmentalimpact statement . The
scheduling and providing : of notice of the hearing shall be
completed within 30 days from the date of issuance of the
environmental impact statement The providing of notice
shall be accomplished by :

I Mailing a copy of the notice to all known departments
and agencies required to grant any permit necessary for the
proposed operation, to any regional planning commission
within which the affected area lies, to the governing bodies of
all towns, pillages, citiess and counties within which : any part
of the proposed prospecting .g or mining site lies, to the
governing bodies of'any towns, villages or cities contiguous to
any town, village or city within which any part of the
proposed prospecting or mining site lies and to any interested
persons who have requested such notification,

2 . . P ublication of a class 2 notice, under ch . 985, utilizing a
display advertising format, in the weekly newspaper pub-
lished in the closest geographic proximity to the proposed
prospecting or mining site, in the newspaper having the
largest circulation in the county within which the proposed
site lies and in those newspapers published in counties contig-
uous to the county within which thee proposed site lies which
have a substantial circulation in the area of, or adjacent to,
the proposed prospecting or mining site.

3, Mailing 'a copy of the notice to the US, environmental
protection agency, U :S, army corps of engineers and other
states potentially affected by the proposed discharge if' a
water discharge permit under ch . 147 is to be considered at
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cooperatively designate or establish a joint committee, but
may also maintain a separate committee under sub .. (1) .
Committees under this section may include representatives of
affected units of government, business and industry, man-
power; health, protective or service agencies, school districts,
or environmental and other interest groups or, other inter-
ested parties ,

(3) Persons giving notice under s . 144. 831 (1) shall there-
af'ter, appoint a : liaison person to any committee established
under sub . (1) or (2), and shall provide such reasonable
information as is requested by the committee Operators and
persons giving notice under s . 144 831 shall thereafter make
reasonable efforts to design and operate mining operations in
harmony with community development objectives . .

(4) Committees established under sub .. (1) or (2) may be
funded by their appointing authority, and may, through their
appointing authority, submit a request for operating funds to
the investment and local impact fund board under s . 70 .. 395 ..
Committees established under sub : (1) shall ' be eligible for
funds only if the county, town, village or city is also a
participant in a joint committee, if ' any, established under
sub . . (2) The investment and local impact fund board may not
grant funds for the use of more than one committee estab-
lished under ' sub.. . (1) in relation to a particularr mining
proposal unless a joint committee has been established under
sub .. (2) , The investment and local impact fund board shall
grant operating - funds to any committee that submits a
request and is eligible under this subsection and s , 70 „ 395 (2)
(fm) : Committees may hire staf 'f', enter into contracts with
private firms or consultants or contract with a regional
planning commission or other agency for staff ' services for
mining-related purposes or the purposes under s : 70: 395 (2)
(fm) .

(5) Any county, town , village o f city receiving notice of ' the
filingg of an application in the manner providedd under s . .
144:; 836 (3) (a) or (b) shall refer the application and reclama-
tion plan to a committee established under sub . (1) or (2), if
any, for review and comment : Such counties, towns, villages
or cities may participate as a ' party in the hearing on the
application and may make recommendations on the reclama-
tion plan and future use of the project site .

History : 197'7 c: 42 1 ; 1987 a . .399; 1991 a, 259

144.839 Local agreements . (1) A county, town, village, city
or tribal governmentt that requires an operator , to obtain an
approval or permit under a zoning or land use ordinance and
a county, town, village or, city in which any portion of a
proposed mining site is located may, individually or in
conjunction with other counties, towns, villages, cities, or
tribal governments ; enter into one or more agreements with
an operator for the development of a mining operation .

(2) An agreement under sub (1) shall include all of the
following:

(a) A legal description of the land subject to the agreement
and the names of its legal and equitable owners .

(b) The duration of the agreement .
(c) The uses permitted on the land .
(d) A description of any conditions, terms, restrictions or

other requirements determined to be necessary by the county,
town, village, city or tribal government for the public health,
safety or welfare of its residents .

(e) A description of any , obligation undertaken by the
county, town, village, city or tribal government to enable the
development to proceed „

(f) The applicability or nonapplicability of county, town,
village, city or tribal ordinances, approvals or resolutions .

(g) A provision for the amendment of' the agreement . .

the hearing under this section and to the U S : environmental
protection agency and appropriate agencies in other states
which may be affected if' an air pollution control permit under
ss . 144, 30 to 144 . 426 is to be considered at the hearing under
this section .

(c) Written comments may be submitted by any govern-
mental agency within 80 days of the date of issuance of the
statement under par . (b) . Individual persons may submit
written comments within 120 days of the date of issuance of
the statement.. The last day for receipt of comments shall be
specified by the department in all notices .

(4) HEARING PROCEDURE . (a) At the opening of the hearing,
the hearing examiner shall advise all persons present of' their
right to express their views either orally or in writing, under
oath or otherwise, and 'of' the legal effect of each form of
testimony : All interested persons, at the hearing or at a time
set prior to the hearing, shall be given an opportunity, subject
to reasonable limitations on the presentation of repetitious or
irrelevant material, to express their views on any aspect of ' the
matters under consideration The presentation of ' these views
need not be under oath nor subject to cross-examination .. A
written record of unsworn testimony shall be made , .

(b) Persons who wish to participate as parties shall file a
written notice with the hearing examiner, setting forth their
interest at least 30 days prior to the scheduled time of the
hearing or prior to the scheduled time of any preheating
conference, whichever is earlier, unless good cause is shown . .

(c) The record shall consist of the contested case portion of "
the proceeding . . . Views given under par . (a) and all written
comments submitted from any source shall be placed in the
file of the proceeding and shall be given appropriate proba-
t ive value by the hearing examiner or decisionmaker

(d) Hearings conducted under this section may be contin-
ued for, just cause .

(e) , If evidence of conformance with applicable zoning
ordinances as required by s, 144 85 (5) (a) I f , is not presented
by thee time testimony is completed, the department shall close
the record and continuee the hearing The duration of the
continuance of ' the hearing shall be specified by the depart-
ment at the time the continuance begins, after first requesting
the applicant to state the anticipated time at which the
evidence will be provided The continuance may be extended
by the department prior to its expiration upon notice to all
parties if good cause is shown

(f) Each approval or , denial of a license or permit consid-
ered at the hearing under this section shall be made in findings
of fact, conclusions of ' law and an order setting forth reasons
with clarity and in detail .

History : 1977 c 42 1 ; 1979 c . 221, 355 ;. 1985. a: 60; 1991 a 259 ..

144.838 Local impact committee . (1) A, county, town,
village, city or tribal government likely to be substantially
affected by potential or . proposed mining may designate an
existing committee, or establish a committee, for purposes of ':

i,a_n_r_l~~a);- ' Facilitating communications h tbetween operator's
itself,

(b) Analyzing implications of mining .
(c) Reviewing and commenting on reclamation plans , .
(d) Developing solutions to mining-induced growth

problems ,
(e) Recommending priorities for local action .
(f) Formulating recommendations to the investment and

local ' impact fund board regarding distribution of funds
under s 70 . 395 (2) (g) :

(g) Negotiating a local agreement under s . 144,839 ( .3) .
(2) A county, town, village, city or tribal government

affected in common with another county, town, village, city
or tribal government by a proposed ' or existing mine may

Electronically scanned images of the published statutes.

ADDENDUM 19

Case: 12-2969      Document: 30-1            Filed: 02/06/2013      Pages: 133



144.839 WATER, SEWAGE, REFUSE, MINING AND AIR POLLUTION 91-92 Wis .. Stats , 2760

(h) Other provisions deemed reasonable and necessary by
the, parties to the agreement ,

(3) A county, town, village, city or tribal government may
authorize the local impact committee appointed under s .
144. 838 to negotiate an agreement under this section , but the
agreement may not take effect until approved by the county ,
town , village, city or tribal government in accordance with
sub . (4).

(4) The county , town, village , city or tribal government
shall hold a public hearing on an agreement under sub .. (1)
before its adoption Notice of ' the hearing shall be provided as
a class 2 notice, under ch 985 . After the public he the
governing body of each county, town, village, city or tribal
government which is to be a party to the agreement must
approve the agreement in a public meeting of the governing
body

(5) A state agency shall assist a county, town , village,, city
or tribal government in enforcing those provisions of a local
agreement that are within the expertise of ' the state agency . .

History : 1987 a 399 ; 1991 a 259

144.84 Prospecting permits . (1) No person may engage in
prospecting without securing a prospecting permit issued
under this section . . Application for prospecting permits shall
be made in writing to the department upon forms prepared
and furnished by the department , An application must be
made, andd a prospecting permit obtained for each separate
prospecting site Applications shall be submitted in reproduc-
ible form in such multiples as required by rules of the
department . As a part of each application for a prospecting
permit, the, applicant shall furnish a description of the pro-
posed prospecting site, the number of acres in the proposed
prospecting site, a prospectingg plan, a reclamation plan
meeting the requirements of s . 144 834 and a timetable for
reclamation, information relating to whether thee area may be
unsuitable forr prospectingg or surface mining,, unless the
applicant conclusively certifies that he or she will not subse-
quently make application for, a permit to conduct surface
mining at the site and such otherr relevant information as the
department may require, including information as to whether '
the applicant, its parent corporation, any of its principal
shareholders, or any of' the applicant ' s subsidiaries or affili-
ates in which the applicant owns more than a 40% interest,
has fo r feited any mining bonds in other states within the last
20 years, and the dates and locations, if any . An application
shall be accompanied by such fee as is required by the
department by rule which ' shall cover the estimated cost of
evaluating the prospecting permit application . Aftercomplet-
ing its evaluation, the department shall revise the fee to reflect
the actual cost: of evaluation . The fee may be revised for
persons to reflect the payment of " fees for the same services to
meet other requirements .

(2) The department shall issue a prospecting permit under
this section to an applicant within 60 days following the date
of the completion of the hearing record if, onr the basis of' the
application, the department's investigation and hearing and
any written comments, it finds that the site is not unsuitable
for prospecting or, absent .t a certification under sub . (1),
surface mining ; and the reclamation plan complies with ss .
144 83 (2) and 144,834 and rules promulgated under ss . .
144.. 8 :3 (2) and 144,834 .. The department may modify any part
of the application or reclamation plan and approve it as
modified . Except as otherwise provided in ss . 144 .: 80 to
144 . . 94, prospecting permits shall be valid for the life of the
project, unless canceled underr s. 144 83 (6) or 144 ..91(1) or (3)
or revoked under s 144. 93 (2) or (3) ,

(3) The department shall deny a prospecting permit within
60 days following the date of the completion of the hearing
record if it finds that the site is unsuitable for prospecting or,
absent certification under sub . (1), surface mining, or the
reclamation plan , including the bond, does not comply with
ss 144 83 (2) and 144.. 8 .34 and rules promulgated under ss .
144 .. 8 .3 (2) and 144 . . 8 :34 or that the applicant is in violation of
ss 144 . 80 to 144 .94 or, any rules adopted under ss 144 80 to
144.. 94 . . If the applicant has previously failed and continues to
faill to comply with ss . 144 . 80 to 144 . . 94, or if ' the applicant has
within the previous 20 year's forfeited any bond posted in
accordance with prospecting or mining activities in this state,
unless by mutual agreement with the state , the department
may not issue a prospecting permit The department may not
issue a prospecting permit if ' it finds that any officer or
director of the applicant has, while employed by the appli-
cant, thee applicant 's parent corporation , anyy of the appli-
cant ' s principal shareholders, or any of' the applicant's sub-
sidiaries or affiliates, in which the applicant owns more than a
40% interest, within the previous 20 years forfeited any bond
posted in accordance with prospecting or mining activities in
thiss state unless by mutual agreement with the state . . In this
paragraph, "forfeited any bond" means the forfeiture of 'any
performance security occasioned by noncompliance with any
prospecting or mining laws or implementing rules . If ' an
application for a prospecting permit is denied, the depart-
ment, within 30 days from the date of' application denial, shall
furnish to the applicant in writing thee reasons fo r the denial

(4) (a) Eighteen months after the issuance of ' a prospecting
permit, and annually thereafter until prospecting ceases, the
department shall review the permit, reclamation plan and
bond to ascertain adequacy, compliance with state or federal
laws enacted after the issuance of the permit and technologi-
cal currency . I f the department after review , determines that
the plan should be modifiedd or the bond amount changed , it
shall notify the permit holder of ' the necessary modifications
or changes : If thee permit holder does not request a hearing
within 30 days, the modifications or changes shall be deemed
accepted .

(b) If the permit holder desires to modify the permit, an
amended application shall be submitted to the department ,
which shall process : the amendmentt as i f it were an original
application if '- the proposed modification substantially broad-
ens or changes the scope of' the original prospecting proposal ..

(c) To the extent that testimony and evidence submitted at
the original prospecting permit proceedings or from previous
modification hearings is relevant to the issues of modification
or granting or denial of' the amendment, it may be adopted in
the subsequent proceedings, subject to the opportunity for
cross-examination and rebuttal, i f not unduly repetitious ..

`(5) If the department determines that a statement under s .
1 11 is required for consideration of an application for a
prospecting permit, the statement need not consider impacts
unrelated to the proposed prospecting activity, other than the
issue of" unsuitability lot surface mining, absent a certification
under sub .. (I) .

History: 1973 c 318 ; 1977 c . 421

144.85 Mining permits . (1) (a) No operator may engage in
mining or, reclamation at any mining site that is not covered
by a mining permit and by written authorization to mine
under s . 144 . 86 (3) Applications for mining permits shall be
made in writing and in reproducible form to the department
upon forms prepared and furnished by it and in such multi-
ples as required by rule of thee department , An application
shall be made, , and a mining permit obtained for each
separate mining site No application for surface mining at a
site may be entertainedd by the department if within the
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previousS years the applicant, or a different person who had
received a prospecting permit for the site had certified under
s`: 144 . 84 (1) that he or she would not subsequently make
application for a permit to conduct surface mining at the site . .

(b) If' a person commences mining at a mining site which
includes an abandoned site, plans ` for ' " reclamation of the
abandoned site, or the portion of' the abandoned site which is
included in the mining site, shall be included in its mining
plan and reclamation plan .

(c) No operator may engage a general contractor or
affiliate to operate a mining site if ' the. general contractor or
affiliate has been convicted of more than one felony for
violation of a law for the protection of ' the natural environ-
ment arising out of the operation of a mining site in the
United States within 10 years before the issuance of the
operator's permit, unless the general contractor or affiliate
receives the department's approval of a plan to prevent the
occurrence in ` this state of events similar to the events that
directly resulted in the convictions .

(2) (a) The application shall be accompanied by a fee
established by the department, by rule, which shall cover the
estimated cost of evaluating the miningg permit application . .
After 'completing its evaluation ; the department shall revise
the fee to reflect the actual cost of evaluation . The fee may be
revised fo personss to reflect the payment of fees for the same
services to meet other , requirements .

(b) Except as otherwise provided in ss . 144 .87 to 144 . 91,
mining permits shall be valid for the life of ' the project unless
canceled under s.. 144.83 (6) or 144. 91 (1) or (3) or

,
revoked

under s . 144 . 93 (2) or (3) ,
(3) As apart- of' each application for a mining permit , the

applicant shall furnish :
(a) A 'mining plan, including a description and a detailed

map of the proposed mining site drawn to a scale approved by
the department.. Aerial photographs may be accepted if ' the
photographs show the details to the satisfaction of the
department . The map; plan or photograph shall be prepared
and certified by a competent engineer', surveyor or other
person approved by the department, and shall show the
boundaries of the area of land which will be affected, the
drainage area above and below the area, the location and
names of` all streams, roads, railroads, pipelines and utility
lines on or; within 1,000 feet of ' the site, the name of' the owner
or owners of ' the site and the nearest city or village if within 3
miles of the site. The map or photograph shall be accompa-
nied by , descriptive data as required by the department,
including but not limited to the soil conservation service soil
capabilities classifications ofthe affected area, the anticipated
geometry of ' the excavation,, the estimated total production of
tailings produced, the nature and depth of` the overburden ,
the elevation of ' the wafer table and such other information
about the geology of the deposit as the department, after
consultation with the geological and natural history survey,
finds is I1CC e SSaI' }y to evaluate the applicant's mining plan and
reclamation plan.

(b) In addition to the information and maps otherwise
required by this subsection, a detailed reclamation plan
showing the manner, location and time for reclamation,
including ongoing reclamation during mining, of thee pro-
posed mining site . . The reclamation plann shall be accompa-
nied by a map subject to the requirements in par. (a) which
shall show the specific reclamation proposal for each area of
the site . The reclamation plan shall conform to any applicable
comprehensive plan created under sub . . (4) (b), and to any
applicable minimum standard created under ss . 144 83 (2)
and 144,

(c) The name and address of each owner of land within the
mining site and each person known by the applicant to hold
any option or lease on land within the mining site and all
prospecting and mining permits in this state held by the
applicant .

(d) Evidence satisfactory to the department that the appli-
cant has applied for necessary approvals and permits under '
all applicable zoning ordinances and that the operator has
applied for the necessary approval, licenses or permits re-
quired by the department including, but not limited to , those
under chs. 30, . .31 , 107, 147 and 162 and this chapter .

(e) 1 , The information specified in subd 2 concerning the
occurrence of any of the following within 10 years before the
application is submitted :
a. A forfeiture by the applicant, principal shareholder of

the applicant or a related person of 'a mining reclamation
bond that was sufficient to coverall costs of reclamation and
was posted in accordance with a permit or other approval for
a mining operation in the United States, unless the forfeiture
wass by agreement with the entity for whose benefit the bond
was posted

b . A felony conviction of the applicant , a related person or,
an officer or director of ' the applicant for a violation of a law
for the protection of- the natural environment arising out of
the operation of a mining site in the United States ,

c, The bankruptcy or dissolution of the applicant or a
related person that resulted in the failure to reclaim a mining
site in the United States in violation of a state or federal law .,

d , The permanent revocation of 'a mining permit or other
mining approval issued to the applicant or a related person if
the permit or other mining approval was revoked because of 'a
failure to reclaim a mining site in the United States in
violation of state or federal law

2 . The applicant shall specify the name and address of ' the
person involved in and the date and location of each occur-
rence described in subd : 1

(f) Information relating to whether unsuitability may exist
for surface mining to the extent not fully considered under s .
144 . . 84..
(g) Such other ' pertinent information as the department

requires .
(4) (a) The department shall requiree an applicantt for a

mining permit, amended mining permit or change in either
the mining or reclamationn plan to furnish , as part of the
mining permit application, an itemized statement showing
the applicant's estimation of the cost to the state of ' reclama-
tion The department may, at the applicant's expense, con-
tract with an independent person to estimate the cost to the
state of" reclamation if' it has reason to believe that the
applicant's estimated cost of reclamation may not be
accurate

(b) If' the department finds that the anticipated life and
total area of 'a mineral deposit are of sufficient magnitude

nthat reclamation of the iiiiiiiTi g site consistent wit', SS . . 144,80
to 144 . 94 requires a comprehensive plan for the entire af-
fected area, it shall require an operator to submit with the
application for a mining permit , amended mining site or
change in mining or reclamation plan , a comprehensive long-
term plan showing, in detail satisfactory to the department,
the manner, location and time for- reclamation of the entire
area of ' contiguous land which will be affected by mining and
which is owned , leased or under option for- purchase or, lease
by the operator at the time of application , Where a mineral
deposit lies on or under the lands of more than one operator,
the department shall require the operators to submit mutu-
ally consistent comprehensive plans .
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(c) The department shall require an applicant to describe
any land contiguous to the proposed mining site which he or
she owns, leases or has an option to purchase or lease , .

(5) (a) I Within 90 days of the completion of the public
hearing record, the department shall issue the mining permit
i f it - finds :

a ; The mining plan and reclamation plan are reasonably
certain to result in r eclamation of the mining site consistent
with ss : 144 .. 80 to 144 . 94 and any rules adopted under ss
1' 44 . . 80 to - 144. :944

b . The proposed operation will comply with all applicable
air, groundwater, surface water and solid and hazardous
waste management laws and rules of ' the departmentt

c . In the case of 'a surface mine, the site is not unsuitable for
mining .. The preliminary determination that a sitee was not
unsuitable for mining under s . 144,84 may not be conclusive
in the determination of the site's suitability for mining under
this section .. However, at the hearing held under this section
and s . 144: 836 , testimony and evidence submitted at the
prospecting permit proceeding relevant to the issue of ' suita-
bility of the proposed mining site for surface mining may be
adopted, subject to the opportunity for cross-examination
and rebuttal, if not unduly repetitious,
d The proposed mine will not endanger public health,

safety or welfare ,e
e . The proposed mine will result in a net positive economic

impact in, the areaa reasonably expected to be most impacted
by the activity.

f. The proposed mining operation conforms with all appli-
cable zoning ordinances „

2 : Each approval or, denial shall be made in findings of ' fact,
conclusions of law and an order setting forth reasons with
clarity and in detail ,. The department may modify the opera-
tor's proposed mining or reclamation plans in order, to meet
the requirements of ss, . 144.80 to 144,94, and , as modified,
grant its approval .

(b) Within 90 days of ' the completion of the public hearing
record, the department shall deny the mining permit if it finds
any of' the following:

, 1 . That . the site is unsuitable for surface mining, if the
application is for a proposed surface mine . .

2 . That thee applicant has violated and continues to fail to
comply with ss . 144 80 to 144,94 or any rule adopted under
those sections :

3 That the applicant, principal shareholder of the appli-
cant or a related person has within 10 years before the
application is submitted forfeited a mining reclamation bond
that was postedd in accordance with a permit or other ap-
proval f'or, a mining operation in the United States, unless the
forfeiture was by agreement with the entity for whose benefit
the bond was posted and the amount of the bond was
sufficient to cover all costs of ' reclamation .

4.: That the applicant, a related person or an officer or
director of the applicant has, within 10 years before the
application is submitted, been convicted of more than one
felony for violations of ' laws for the protection of ' the natural
environment arising out of the operation of ' a mining site in
the United States, unless one of the following applies ,

a The person convicted has been pardoned for all of the
felonies, .. . ..

b, The person convicted is a related person or an officer or
director', of the applicant with whom the applicant terminates
its relationship .
- c . The applicant included in its permit application under
sub . . (1) a plan to prevent the occurrence in this state of events
similar to the events that directly resulted in the convictions .

5 . That the applicant or a related person has, within 10
years before the application is submitted, declared bank-

yruptcy or undergone dissolution that resulted in the failure to
reclaim a mining site in the United States in violation of 'a
state or federal law and that failure has not been remedied
and is not being remedied .

6 : That, within 10 years before the application is submit-
ted, a mining permit or other- mining approval issued to the
applicant or a related person was permanently revoked
because of 'a failure to reclaim a mining site in the United
States in violation of' state or federal law and that failure has
not been and is nott being remedied .

(bm) The department may not deny a mining permit under
par-, (b) 3 to 6 if' the person subject to the convictions,
forfeiture , permanent revocation, bankruptcy or dissolution
is a related pe rson but the applicant shows that the person
was not the parent corporation of the applicant, a person that
holds more than a 30% ownership in the applicant, or a
subsidiary or affiliate of the applicant in which the applicant
holds more than a 30% interest at the time of the convictions,
forfeiture, permanent revocation, bankruptcy or dissolution .

(c) To the extent that an environmental impact statement
on a prospecting permit application under s. 144,84, if'
prepared; fully considered unsuitability of the prospecting
site for surface mining by virtue of unique features of the land
as enumerated in s. 144 81 (18), that portion of the previous
impact statement may be adopted in the impact statement on
the mining permit application .:

(d) The prior issuance of 'a prospecting permit under s .
144 84 for all or part of' a site shall, in and of itself ; be given no
weight in the decision to grant or deny a mining permit under
this section, and the department must find, in any order
granting , or granting with conditions, a mining permit that
no weight was given in the decision to the prior issuance of ' a
prospectingg permit . However, to the extent that testimony
and evidence submitted at the prospecting permit proceed-
ings is relevant to the issue of whether to grant or deny a
mining permit, the testimony and evidence may be adopted in
the mining permit proceedings, subject to the opportunity f"or
cross-examination and rebuttal to the extent that the testi-
mony and evidence are not unduly , repetitious .

(e) The department shall send its statement, together with a
copy of its rules and finding as to whether the applicant has
otherwise satisfied the requirements of ss . 144 80 to 144 94, to
the applicant and to the other parties .

History: 1973 c 318; 1977 c . .377 s 29m ; 1977 c . 421 ; 1981 c . 374; . 1991 a .
259, 260..

All staff work necessary to determine whether mining permit should be
granted ; including evaluation of other environmental requirements, must be
included in fee under (2) (a) 76 Atty .. Gen . . 150

144.852 Environmental impact statement. (1) The depart-
ment shall prepare an environmental impact statement for
every mining permit under s ; 144 .. 85 . . In preparing the envi-
ronmental impact statement, the department shall comply
,with sub (2) and s : 1 .. 11 (2) .

(2) A statement prepared under sub (1) shall include a
description of the significant long-term and short-term im-
pacts, including impacts after the mining has ended, on all of
the following:

(a) Tourism .
(b) Employment
(c) Schools and medical care facilities
(d) Private and public social services .
(e) The tax base . .
(f) The local economy .
(g) Other significant factors .
History: 1991 a . 259
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provisionss in that section supersede the notice and hearing
provisions of this subsection .

(3) WITHDRAWAL OF GROUNDWATER; DEWATERING; PERMIT
REQUIREMENTS (a) An approval under, s 144 025 (2) (e) is
required to withdraw groundwater or to dewater mines if'the
capacity and rate of withdrawal of all wells involved in the
withdrawal of'groundwater or the dewatering of mines ex-
ceeds 100,000 gallons each day . A permit under ch : 147 is
required to discharge pollutants resulting from the dewater-
ing of'mines .

(b) The department may not issue an approval under s .
144.025 (2) (e) if'the withdrawal of"groundwater for prospect-
ing or mining purposes or the dewatering of mines will result
in the unreasonable detriment of public or private water
supplies or the unreasonable detriment of public rights in the
waters of the state .. No withdrawal of groundwater or de-
watering of mines may be made to the unreasonable detri-
ment of public or private water supplies or the unreasonable
detriment of`public rights in the waters of the state .

(4 ) DAMAGE CLAIMS.. (a) As used in this subsection, "per-
son" does not include a town, village or, city :

(b) A person claiming damage to the quantity or quality of
his or her private water supply caused by prospecting or
mining may file a complaint with the department and, if'there
is a need for an immediate alternative source of water, with
the town, village or city where the private water supply is
located. The department shall conduct an investigation and if
the department concludes that there is reason to believe that
the prospecting or mining is interrelated to the condition
giving rise to the complaint, it shall schedule a hearing .

(c) The town, village or city within which is located the
private water supply which is the subject of the complaint
shall, upon request, supply necessary amounts of water to
replace that water formerly obtained- from the damaged
private supply .. Responsibility to supply water shall com-
mence at the time the complaint is filed and shall end at the
time the decision of-the department made at the conclusion of
the hearing is implemented . .

(d) If' the department concludes after the hearing that
prospecting or mining is the principal cause of'the damage to
the private water supply, it shall issue an order to the operator
requiring the provision of water to the person found to be
damaged in a like quantity and quality to that previously
obtained by the person and for- a period of"time that the water
supply, if undamaged, would be expected to provide a
beneficial use, requiring reimbursement to the town, village
or city for the cost of supplying water under par (c), if'any,
and requiring the payment of'compensation for any damages
unreasonably inflicted on the person as a result of'damage to
his or her water supply The department shall order the
payment of" full compensatory damages up to $75,000 per
claimant . The department shall issue its written findings and
order within 60 days after the close of the hearing . Any
judgment awarded in a subsequent action for damages to a
private water supply caused by prospecting or mining shall be
reduced by any award of'compensatory damages previously
made under this subsection for the same injury and paid by
the operator. The dollar amount under this paragraph shall
be changed annually according to the method under s '70 ..375
(6) . Pending the final decision on any appeal from an order
issued under this paragraph, the operator shall provide water
as ordered by the department : The existence of the relief'
under this section is not a bar to any other statutory or
common law remedy for damages . .

(e) If the department concludes after the hearing that
prospecting or mining is not the cause of any damage,
reimbursement to the town, village or city for, the costs of

144.855 Diversion of surface waters; withdrawal of
groundwater; damage claims . (1) SCOPE, This section gov-
erns the withdrawal or diversion of groundwaters or surface
waters by persons engaged in prospecting or mining . . Dis-
charges of water's are subject to ch . 147, construction of
necessary dams or other' structures is subject to chs .. .30 and 31
and construction of wells is subject to ch . 162, to the extent
applicable

(2) DIVERSION OF SURFACE . WATER; PERMIT REQUIRED . (a)

Any person intending to divert surface waters for prospecting
or mining shall apply to the department for a permit . The
forms and procedures used under s . .30 .:18 apply to the extent
practicable .

(b) The department, upon receipt of an application for a
permit, shall determine the minimum stream flow or, lake
level necessary to protect public rights, the minimum flow or
level necessary to, protect ;the rights of affected riparians, the
point downstream beyond which riparian rights are not likely
to be injured by the proposed diversion and the amount of
surplus water, as defined in s, 30,01 (6d), if any, at the point of
the proposed diversion .

(c) At the hearing on the permit application, the depart-
ment shall takee testimony on :

1 The public rights in the lakee or stream and the related
environment which may be injured by the proposed
diversion ;
2. The public benefits provided by increased employment,

economic activity and tax revenues from the mining
operation ;

3„ The direct and indirect social and economic costs and
benefits of the proposed mining operation ;

4. Whether' the proposed withdrawal will consume nonsur-
plus 'water ;

5, The rights of competing users of'such water resources ;
and

6, Any other issues identified by the department as relevant
to the decision of whether to issue or deny a permit .

(d) Within 30 days after hearing, the department shall issue
or, deny a permit. The following standards shall govern the
decision of thee department :

1 . If` injury to public rights exceeds the public benefits
generated by the mining, the permitshall be denied
2 If' the proposed diversion will:l consume nonsurplus

waters, and will unreasonably injure rights of" ripaYians
identified by par . (b), who aree beneficially using such waters,
the permit shall be denied unless a permit is granted under
par ; (e) or all such riparians consent to the proposed
diversion ..

3 . In all other cases the permit shall be granted.
(e) The department may require modification of a pro-

posed diversionso as to avoid injury to public or riparian
rights and as modified, may grant the permit:

(f) Water diverted in accordance with a permit issued
under this subsection may be used on none ;par ;an property .

(g) The department shall maintain continuing jurisdiction
over water withdrawal made according to permits issued
under this subsection and may modify such permits to
prevent undue injury to riparians who gave consent under
par. (d) 2 at the time of issuance of the permit .

(h) Hearings on applications for diversion permits under
this subsection shall be preceded by mailed notice to all
parties or affected persons and by publication in the affected
area of a class 2 notice, under ch. 985 Hearings may be
conducted as part of 'a hearing on an application for a mining
permit under s 144,85 .

(i) If a hearing on the application for a permit is conducted
as a part of a healing under s . 144 . .836, the notice and hearing
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supplying water under pa r . (c), if' any, is the responsibility of
the person who filed the complaint

(f) ; Failure of an operator to comply with an order under
par . . (d) is grounds for suspension or revocation of' a prospect-
ing or mining permit,

(g) This subsection applies to any claim fordamages to a
private water supply occurring after June 3, 1978 .

(5) Cosrs REIMBURSED, (a) Costs incurred by a town, village
or city in monitoring the effects of prospecting or mining on
surface water and groundwater resources, in providing water
to persons claiming damage to private water supplies under
sub . (4) (c), or in retaining legal counsel or technical consul-
tants to represent and assist the town, village or city appear-
ing at the hearing under sub . (4) , (b) are reimbursable through
the investment and local impact fund under s .. 15 ..4.35 .

(b) Any costs paid to a town, village or city throughh the
investment and local impact fund under par (a) shall be
reimbursed to the fund by the town, village or city if the town,
village or city receives funds from any other source for the
costs incurred under par. . (a) .

(c) If an order under sub . (4), (d) requiring the operator to
provide water or to reimburse the town, village or city for the
cost of supplying water' is appealed.d and is not upheld, the
court shall order the cost incurred by the operator in provid-
ing water or in reimbursing the town., village or city pending
thee final 'decision to be reimbursed from the investment and
local impact fund under s . 15 . 435

History : 1977 c. 420 ;. 1979 c . 22f ; 1981 c 86 ss , 38 to 54, 64; Stats 1981 s .
144 ..855 ; 1985 a . 60 s ' 24; 1987 a .374. +

144.86 Bonds. (1) Upon notification that an application for
a prospecting or mining permit has been approved by the
department but prior to commencing prospecting or mining,
the operator shall file with the department a bond condi-
tioned o n faithful performance of all of the requirements of
ss 144 ; 80 to 144 94 and all rules adopted by the department
under ss : 144,80 to 144 :94 The bond ; shall be fu rnished by a
surety company licensed to do business in this state .. In lieu of
a bond , the operator' may deposit cash, certificates of deposit
or- government securities with the department . Interest re-
ceived on certificates of deposit and government securities
shall be paid to the operator : The amount of the bond or
other security required shall be equal to the estimated cost to
the state of fulfilling the reclamation plan ; in relation to that
portion of the site that will be disturbedd by the end of the
following ,year The estimated - cost of' reclamation of each
prospecting or mining site shall be determined by the depart-
ment on the basis of relevant factorss including, but not
limited to, expected changes in the price index , topography of
the site, methods being employed, depth and composition of
overburden and depth, of ' mineral deposit being mined ..

(2) The applicant shall submit a certificate of insurance
certifying that the applicant has in force a liability insurance
policy issued by an insurer authorized to do business inthis
state, or in lieu of a certificate of insurance evidence that the
applicant has satisfied state or ;. federal self-insurance require-
ments, covering all mining operations of the applicant in this
state and affording personal injury andd property damage
protection in a total amount deemed adequate by the depart-
ment but not less than $50,000

(3) Upon approval of the operator ' s bond, mining applica-
tion and certificate of insurance, the department shall issue
written authorization to commence mining at the permitted
mining site in accordance with the approved ,.d mining and
reclamation plans,

(4) Any operator who obtains mining permits from the
department for 2 or more mining sites may elect, at the time
the 2nd or any subsequent site is approved , to post a single

bond in lieu of separate bonds on each site. . Any single bond
so posted shall be in an amount equal to the estimated cost to
the state determined under ' sub . . (1) of reclaiming all sites the
operator has under mining permits . . When an operator elects
to post a single bond in lieu of separate bonds previously
posted on individual sites, the separate bonds may not be
released until the new bond has been accepted by the
department .

(6) Any person who is engaged in mining on July 3, 1974
need not file a bond or deposit cash, certificates of ' deposits or
government securities with the department underr this section
to obtain the written authorization to commence mining
under sub. (3)

History : 1973 c . . 318 ; 1977 c 421 ; 1979 c . 102 s . 236 (3); 1979 c . 176. .

144.87 Modifications . (1) (a) Application, An operator at
any time may apply for amendment or cancellation of a
mining permit or for a change in the mining or reclamation
plans for any mining operation which the operator owns or
leases The operator shall submit any application for the
amendment, cancellation or 'change on a'form provided by
the department and shall identify the tract of ' land to be added
to or removed from the permitted mining site or to be affected
by a change in the mining or reclamation plans ,:

(b) Procedure. The department shall process the applica-
tion for an increase or decrease in the area of a mining site or
for' a substantial change in the mining or reclamation plans in
the same manner As an original -application for a mining
permit except as provided under 'par. (d)

(c) Substantial changes .. The department shall determine if
any change in the mining or reclamation plans is substantial
and provide notice of' its determination in the same manner as
specified under s . 144:836 ( 3 ) (b) I to 3

(d) Noti ce. The department shall provide notice of any
modification which involves an increase or decrease in the
area of a mining site or a substantial change in the mining or
reclamation plan in the same manner as an original applica-
tion for a mining permit under s . 144 . . 8 .36 (3). If' 5 or more
interested persons do not request a hearing in writing within
30 days of notice, no hearing is required on the modification .
The notice shall include a statement to this effect

(e) Hearing , If a hearing is held, testimony and exhibits
from the hearing on either , the original applications for a
mining permit or from previous modification hearings which
are relevant to the instant modification may be adopted,
subject to cross-examination and rebuttal if not unduly
repetitious :

(f) Removal . If ` the application is to cancel any or all of the
unmined part of a mining site, the department shall ascertain,
by inspection, if' miningg has occurred on the land .. If' the
department finds that no mining has occurred, the depart-
ment shall order release of' the bond or the security posted on
the land being removed from the permitted mining site and
cancel or, ` amend the operator's written authorization to
conduct mining On'1}IP mining sit ~ N..12:.i. :.. .He T e mining has
occurred may be removed from a permitted mining site or
released from bond or security under this subsection, unless
reclamation has been completed to the satisfaction of the
department . .

(2) When one operator succeeds to the interest of another
in an uncompleted mining operation by , sale, assignment,
lease or otherwise,, the department shall : release the first
oper 'ator ', from the duties imposedd uponn the first operator by
ss, 144 80 to 144 . 94 as to such operation if .

(a) Both operators have complied with the requirements of
ss . 144 . 80 to 144 .94; and

(b) The successor operator discloses whether it has for-
feited any performance security because of noncompliance
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and the reclamation accomplished during the previous calen-
dar year .

(1m) Annually, the department shall review the mining and
reclamation plans and bonds, using the procedure specified
under s .. 144 .84 (4) .

(2) The department shall cancel the mining permit held by
any operator who fails and refuses to submit reports required
under' this section .

His tory : 1973 c 318; 1977 c . 421

144 .90 Certificate of completion, partial completion and
bond release . (1) Upon, the petition of the operator, but not
less than 4 years af'ter' notification to the department by thee
operator of the completion of the reclamation plan, ifthe
department finds after conducting a hearing that the operator
has completed reclamation for any portion of the mining site
in accordance with the reclamation plan and ss. 144, 80 to
144 . :94, the department shall issue a certificate of completion
setting forth a description of the area reclaimed andd a
statement that the operator has fulfilled its duties under the
reclamation plan as to that area

(2) Upon the issuance of any certificate of completion
under sub : (1) for any portion ofthe mining site, but not for
the entire mining site, the department shall allow the operator
to reduce the amount ofthe bond to an amount which shall
equal the estimated cost of reclamation of"the portion of the
mining site which is disturbed or for which reclamation has
been completed but no certificate of completion has been
issued. .

(3) Upon issuance of a certificate or certificates of comple-
tion of'reclamation for the entire mining site, the departmentt
shall require that the operator maintain a bond equal to at
least 10% of'.the .cost to the state of reclamation of the entire
mining site if'mining of the site was wholly underground, and
at least 20% of the cost to the state of reclamation of the entiree
mining site if any surface mining was conducted .. Wheree the
mining site in the mining plan is less than 10 acres, the
department may release the bond after issuance ofthe certifi-
cate under sub . . (1) .

(4) After. 20 years after the issuance of a certificate or
certificates of completion for the entire mining site, the
department shall release the bond if'the department finds that
the reclamation plan has been complied with .

(5) The department shall, by rule, establish a procedure for
release of reclamation bonds for prospecting sites similar to
subs . : (1) to (4), but with shorter time periods ..

History: 1973 c . 318 ; 1977 c, 421

144.91 . Min ing and reclamation; orders . (1) (a) Violations,
order or other action required If'the department finds a viola-
tion of law or any unapproved deviation from the mining or
reclamation plan at a mining site under a mining permit:

1. Thee department shall issue an order requiring the
operator to comply with the statute, rule or plan within a
specified time;

shall require } h am wIIPOP lj, violator to. 1he departmentieii S .m .au a~G

appear before the department for a hearing and answer the
charges complained of; or'

3. The department shall request the department of justice
to initiate action under s . 144 . .93 .. .

(b) Effective dates of orders .. Any order issued under par-,
(a) I following a hearing takes effect immediately . Any other
order takes effect 10 days after the date the order is served
unless the person named in the order requests in writing a
hearing before the department within the 10-day period,

(c) Hearing- on orders . If' no hearing on an order issued
under par . (a) I was held and if'the department receives a
request for a hearing within 10 days after the date the order is

with any prospecting or mining laws within the previous 20
years, posts any bond required under, s ; 144 .86 and assumes
all responsibilities of all applicable permits, licenses and
approvals granted to the predecessor ' operator'

(3) If' the department finds that because of changing
conditions, including butt not limited to changes in reclama-
tion `costs; reclamation technology, minimum standards
under s: 144 .83 or governmental land use plans, the reclama-
tion plan for a mining site is no longer sufficient to reasonably
provide for reclamation of the project site consistent with ss .
144,80 to 144 94 and any rules adopted under ss . 144.80 to
144.,94, it shall require the applicant to submit amended
mining and reclamation plans which shall be processed in the
same.e manner as an application for an original mining permit . .
The applicant shall be deemed to hold a temporary mining
permit which shall be effective until the amended mining
permit is issued or denied The department shall review the
mining and reclamation plans annually after the date of the
mining permit issuance or previous review under this section .

Hi s tory : 1973 c, 314; 1977 c 421 ; 1981 c 86; 1991 a 260..

144.875 Cessation of mining or reclamation . I f there is a
cessation of mining or reclamation which is not set forth in
either' the miningg plan or the reclamation plan, the operator,
shall so notify the department within 48 hours and shall
commence stabilization of the mining sitee according to rules
established by the department . If the department determines
after hearing that stabilization of the mining site is inade-
quate to protect the environment, the department shall order .r
the operator to commence additional measures to protect the
environment,, including, ifthe . cessation is reasonably antici-
pated to extend for a protracted period of time, reclamation
according to the reclamation plan or part ofthe reclamation
plan. Usual and regular shutdown of operations on week-
ends, for maintenancee or repair of equipment or facilities or
for other customary reasons shall not constitute a cessation of
mining .

History : 1977 c . 421 .

144 .88 Exploring, prospecting and mining without autho-
rization. Any person who engages in exploration without a
license shall forfeit not less than $100 nor more than $1,000
for each parcel as defined under s . 144..832. (1) (c) on which
unlicensed exploration took place . Any person who autho-
rizes or engages in prospecting without a prospecting permit
or any operator who authorizes or engages in mining without
a mining permit and written authorization to mine under s .
144:86 (3) shall forfeit all profits obtained from such illegal
activities and not more than $10,000 for each day during
which the mine was in operation The operator shall be liable
to the department for the full cost of reclaiming the affected
area of land and any damages caused by the mining opera-
tion. Each day's violation of this section shall be deemed a
separate offense . If'the violator is a corporation, partnership

association, any officer, director or partner who know-
ingly authorizes, supervises or, contracts for exploration,
prospecting or mining shall also be subject to the penalties of'
this 'section,

History: 1973 a 318; 1977 c 421

144.89 - Reports . (1) The operator shall furnish the depart-
ment with a report for- each mining site every 12 months after
issuance ofthe permit, within 30 days af'ter' completion of'all
mining at the mining site and within 30 days after completion
of the mining plan and of the reclamation plan : The reports
shall include, in addition to such other information as the
department requires, such information and maps as the
department deems necessary to evaluate the extent ef'mining
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served, thee department shall provide due notice and hold a
hearing.

(d) Enforcement of orders , The department shall cancel the
mining permit for a mining site held by an operator who fails
to comply with an order issued under par .. (a) 1 . The depart-
ment shall inform the department of.justice of the cancella-
tion within 14 days . Within . 30 days after the department of
justice is informed, it shall commence an action under s,
144. 93

(2) If ' reclamation of a mining site is not proceeding in
accordance with the reclamation plan and thee operator has
not commenced to rectify deficiencies within the time speci-
fied in the order, or if the reclamation is not properly
completed' in conformance with the reclamation plan within
one year after completion or abandonment of mining on any
segment of the mining site, or if the exploration license or
prospecting or , mining permit is revoked under s . 144 , 93 (2)
and (3), excepting acts of' God, such as adverse weather
affecting grading, planting and growing conditions, the de-
partment, with the staff; equipment and material under its
control, or by contract with others, shall take such actions as
are necessary for the reclamation of mined areas.. The opera-
toz shall be liable for the cost to the state of reclamation
conducted under, this section . Any operator who is exempted
from filing a bond or depositing cash, certificates of deposits
or, government securities by s . 144, 86 (6) shall not be liable for
an amount greater, than an amount specified by the depart-
ment. The specified amount shall be equal to and determined
in the same manner as the amount of' the bond or other
security otherwise required under s .144.86 (1), assuming the
operator had not been exempt from such filing or depositing .

(3) All other prospecting and mining permits held by an
operator'- who refuses to reclaim a mining site in compliance
with the reclamation plan after the completion of mining or,
after the cancellation of a mining permit shall be canceled .
The department mayy not issue any prospecting or mining
permits for that, site or any other site in this state to an
operator- who refused to reclaim a mining site in compliance
with the reclamation plan,

(4) (a) The department may issue a stop order to an
operator, requiring an immediate cessation of mining, in
whole or in part, at any time that the department determines
that the continuance of mining constitutes an immediate and
substantial threat to public health and safety or the
environment

(b) If no hearing on the stop order was held, the depart-
ment shall schedule a hearing on the stop order, to be held
within 5 days after, issuance of the order and shall incorporate
notice of the hearing in the copy of the order served upon the
operator.: The department also shall give notice to any other'
per-sons wHo previously requested notice of such proceedings

(c) Within 72 hours after commencement of " any hearing
under, ppar (b), unless waived by agreement of the parties, the
department shall issue a decision affirming, modifying or
setting aside the stopp order Thedepartment may apply to the
C'..Cu .i court for- an Gi'(i8Y extending $11 e time; for not more
than 10 days, within whichthe stop order shall be affirmed,
modified or set aside . .

(d) The department shall set asidee the stop order at any
time, with adequate notice to the parties ; upon a showing by
thee operator that the conditions upon which the order was
based no longer, exist .

History : 7973 c. . 318 ; 1977 c . . 421 ; 1981 c 86 .

144.92 - Nonconforming sites . (1) All prospectors and oper-
ators . conducting mining operations in this state on July 3,
1974 shall submit to the department, within 90 days after that
date, applications for prospecting permits or mining permits

144.93 Enforcement . (1) All orders issued, fines incurred,
bond liabilities incurred or other violations committed under
ss 144 :80 to 144 94 shall be enforced by the department of
justice : The circuit court of`Dane county or any other county
where the violation occurred shall have jurisdiction to enforce
ss 144,80 to 144,93' or any order's issued or rules adopted
thereunder; by injunctional or other appropriate relief'. .

(2) Any person who makes or causes to be made in an
application or report required by ss . 144.80 to 144,94 a
statement known to the person to be false or misleading in
any material respect or who refuses to file an annual report
under s, 144 .89 (1) or who refuses to submit information
required by the prospecting or mining permit may be fined
not less than $1,000 nor more than $5,000 . If the false or'
misleading statement is material to the issuance of'the permit,
the permit may be revoked . : If' any violation under this
subsection is repeated the permit may be revoked .

i311 Any person holding a prospecting or mining permit
who violates ss 144,80 to 144,93 or any order issued or rule
adopted under ss . 144 .80 to 144.93 shall forfeit not less than
$10 nor more than $10,000 for each violation . Each day of
violation is a separate offense . . If the violations continue after
an or'der' to cease has been issued, the permit shall be revoked, .

History:. 1 973 c„ 318 ; 1977 c, 421

144.935 . Citizen suits . (1) Except as provided in sub, (2),
any citizen may commence a civil action on his or her own
behalf:

(a) Against any person whois alleged to be in violation of
ss 144,80 to 144,94 .

as provided in ss 144 .84 and 144,85 Sections 144 . .8 .3 (1) (b)
and 144,85 (5) (b) shall not apply to such operators .

(2) Modification of existing prospecting and mining sites
and of operating procedures to conform with ss . 144.80 to
144,94 and rules adopted under ss . 144 80 to 144,94 shall be
accomplished as promptly as possible, but the department
shall give special consideration to a site where it finds that the
degree of necessary improvement is of such extent and
expense that compliance cannot be accomplished .

History : 19 73 c.. 3 1 8; 1977 c 42 1 ,

.144 .925 Prospecting data . (1) DEFINITIONS, I n this section :
(a) "Economic information" means financial and eco-

nomic projections for any potential mining of an ore body
including estimates of'capital costs, predicted expenses, price
forecasts and metallurgical recovery estimates,

(b) "Geologic information" means information concern-
ing, descriptions of an ore body, descriptions of rese rves,
tonnages and grades of'oie, descriptions of a drill core or bulk
sample including analysis, descriptions of drill hole depths,
distances and similar information related to the ore body . .

(c) "Prospecting data" means data, records and other
information furnished to or obtained by the department in
connection with the application for "a prospecting permit . .

(2) PROSPECTING DATA IN GENERAL. Except as provided
under sub . (3), prospecting data are public records subject to
subeh„ II of ch 19 .

(3) CONFIDENTIAL PROSPECTING DATA (a) RequestfOY'C072f-

dential status . : An applicant for a prospecting permit may re-
quest confidential status for any prospecting data,

(b) Confidential status. The department shall grant confi-
dential status to prospecting data ifthe applicant makes a
request and if' the prospecting data relates to economic
information or geologic information or is entitled to confi-
dential status under rules promulgated by the department . .

History: 1973 c . 318 ; 1979 c, 22 1 ; 1 981 c 86; 1 981 c 335 s . 26.
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and installation and operation of pipelines, tanks and other
necessary equipment forr that extraction

(3) "Related pet-son" means any person that owns or
operates an oil or gas exploration or production site in the
United States and that is one of the following when an
application for an oil or gas exploration or production license
is submitted to the department :

(a) The parent corporation of'the applicant, .
(b) A person that holds more than a 30% ownership

interest in the applicant.,
(c) A subsidiary or affiliate of" the applicant in which the

applicant holds more than a 30% ownership interest . .
History: 1991 a` 262 .

144.942 Oii and gas exploration and production . (1) No
person may engage in the exploration for oil or gas without a
license from the department .

(2) No person may engage in the production of oil or gas
withoutt a license from the department .

(3) No person may commit waste in the exploration for or
in the production of oil or' gas,:

(4) No person may conduct drilling operations for the
exploration for or production of'oil or gas from beneath the
beds of the Great Lakes or bays or harbors that are adjacent
to the Great Lakes, unless all drilling operations originate
from locations above and on the landward sidee of the
ordinary high-water mark and are conducted according to
the terms of a written lease obtained from the department
under s. 30 .20 (2) (b) :

(5) No person holding an oil or gas exploration or produc-
tion license may engage a general contractor or affiliate to
operate an oil or gas exploration or production site if the
general contractor or affiliate has 2 or more felony convic-
tions for, violation of a law for the protection of the natural
environment arising outt of the operation of an oil or gass
exploration or production site in the United Statess within 10
years before the issuance of the person's license, unless the
general contractor or affiliate receives the department's ap-
proval of a plan to prevent the occurrence in this state of
events similar, to the events that directly resulted in the
convictions ;

History : 1991 a 262,

144 .943 `Departmental powers and duties; oil and gas .. (1)
The department shall establishh a licensing procedure for oil
and gas exploration and production in this state . The proce-
dure shall require the applicant to do all of the following :

(a) Submit any information that the department considers
necessary to determine whether the applicant is competent to
conduct oil and gas exploration, production and site reclama-
tionand to determine whether the requirements of'sub . (5) are
satisfied :

(b) Submit any information necessary for the department
to determine whether, the proposed exploration, production
and site reclamation will comply with ss . ;144 941 to 144 944
and rules promulgated under those sections .

(c) Pay- fees to cover the costs of"plan review and licensing„
(d) Filee with, the department a bond conditioned on the

faithful performance of all of the requirements of ss 144,941
to 144.944 and rules promulgated under those sections .

(2) The department shall" promulgate rules to protect the
waters of'the state, air ; soil, plants, fish and wildlife from the
adverse effects, of oil and gas exploration and production,
including rules relating to all of'the following :

(a) Location, construction,, operation and maintenance of
wells and ancillary facilities to provide the greatest practica-
ble protection to the environment,

(b) Against the department where there is alleged to be a
failure of the department toperform any act or duty under ss
144,80 to 144 94 which is not discretionary with the
department ..

(2) No action may be commenced:
(a) Under sub . (1) (a) :
i . Prior to .30 days after the plaintiff has given notice of the

alleged violation to the department and to the alleged viola-
tor; If tor; or,

the department has commenced and is diligently
prosecuting a civil or criminal action, but in any suchh action
any citizen may intervene as a matter of right ..
` (b) Under sub. (1) (b) prior to 30 days after the plaintiff

has given notice of such action to the department .
`(3) The court, in issuing any final order in any action

brought under this section, shall award costs of litigation
including reasonable attorney and expert witness fees to the
plaintiff' if' he or she prevails, and the court may do so if it
determines that the outcome of the controversy inconsistent
with thee relief' sought by the plaintiff irrespective of the
formal disposition of'the civil action, In addition, the court
shall award treble damages to any plaintiff proving damages
caused by a person mining without a permit or wilfully
violating ss . 144 .80 to 144 :94 or any permits or orders, issued .
under ss, 144 :80 to 144 94,

(4) Nothing in this section restricts any right whichh any
person or class of persons may have under any other statute
or, common law,.

History: 1 977 c 42 1 ..

144 .937 . Effect of other statutes . If there is a standard under
other state or federal statutes or rules which specifically
regulates in whole an activity also regulated under ss . .144 80
to t44:94 the other, state or federal statutes or rules shall be
the controlling standard, If the other state or federal statute
or rule only specifically regulates the activity in part, it shall
only be controlling as to that part ..

.History : 1977 c 421

144.94 Review. Any, person aggrieved by any decision of
the department undei ;ss. 144,80 to 144.937 may obtain its
review under ch„-227 .

History:. 1973 c. 3 1 8; 1977 c 42 1 .

SUBCHAPTER VI

OIL AND GAS

144.941 Definitions ; oil and gas . I n ss, 144,941 to 144 ..944 :
(1) "Exp loration" means the on-site geologic examination

from the surface of an area by core, rotary, percussion or
other dril ling for- the purpose of searching for oil or gas or
establishing the nature and extent of 'a known oil or gas
deposit and includes associated activities such as clearing and
preparing sites or constructing roads for, drilling . For the
purposes of the definition OiZXpivi ' 8iiv̂ i. , geologic eX ?.: ..̂: :: »-
tion .does not include drill holes constructed for the purpose
of collecting soil samples or for determining geologic infor-
mation by seismic methods . . .

(1g) "Gas" means naturally occurring gaseous
hydrocarbons

(1m) ``Oil" means naturally occurring liquid
hydrocarbons,

(1 s) "Principal shareholder" means any person that owns
at least IO% of the beneficial interest of another person

(2) "Production" means the process involved in the extrac-
tion of oil or gas for commercial purposes, and the construc-
tion of'roads, construction, testing and completion of wells
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Website Official? Register December 2011 No. 672

Chapter NR 216

STORM WATER DISCHARGE PERMITS

NR 216.001 Purpose.
NR 216.002 Definitions.
NR 216.003 General permits.
NR 216.004 Noncompliance.
NR 216.005 Long−term storm water maintenance requirements.

Subchapter I — Municipal Storm Water Discharge Permits
NR 216.01 Purpose.
NR 216.02 Permit coverage required.
NR 216.022 Other environmental programs.
NR 216.023 Urbanized area exemption.
NR 216.024 Non−urbanized area exemption.
NR 216.025 Designation criteria.
NR 216.026 Petition for permit coverage.
NR 216.03 Application for permit coverage.
NR 216.04 Issuance of permits.
NR 216.06 Application requirements.
NR 216.065 Permittee responsibility and permit conditions.
NR 216.07 Permit requirements.
NR 216.08 Permit fees.
NR 216.09 Permit reissuance.

Subchapter II — Industrial Storm Water Discharge Permits
NR 216.20 Purpose.
NR 216.21 Applicability and exclusions.
NR 216.22 Application requirements.
NR 216.23 Permit coverage.

NR 216.24 Industry−specific general permits.
NR 216.25 Individual permit.
NR 216.27 Storm water pollution prevention plan.
NR 216.28 Monitoring requirements.
NR 216.29 Compliance and reporting requirements.
NR 216.30 Permit fees.
NR 216.31 Permit coverage transfers.
NR 216.32 Permit termination.

Subchapter III — Construction Site Storm Water Discharge Permits
NR 216.41 Purpose.
NR 216.415 Authorized local program.
NR 216.42 Applicability.
NR 216.43 Notice of intent requirements.
NR 216.44 Notice of intent deadline.
NR 216.45 Incomplete notice of intent and time limit for department decision.
NR 216.455 Proof of permit coverage.
NR 216.456 Responsible parties.
NR 216.46 Erosion control plan requirements.
NR 216.47 Storm water management plan requirements.
NR 216.48 Reporting and monitoring requirements.
NR 216.49 Conformance with other applicable regulations.
NR 216.50 Amendments.
NR 216.51 Department actions.
NR 216.52 Use of information.
NR 216.54 Transfers.
NR 216.55 Notice of termination.

Note:  Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, August, 1997,
No. 500.  Chapter NR 216 as it existed on July 31, 2004 was repealed and a new chap-
ter NR 216 was created Register July 2004 No. 583, effective August 1, 2004.

NR 216.001 Purpose.   The purpose of this chapter is to
establish criteria defining those storm water discharges needing
WPDES storm water permits, as required by s. 283.33, Stats., and
to implement the appropriate performance standards of subchs. III
and IV of ch. NR 151.  The goal of this chapter is to minimize the
discharge of pollutants carried by storm water runoff from certain
industrial facilities, construction sites and municipal separate
storm sewer systems as identified in this chapter.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.002 Definitions.   For the purposes of this chapter
the following definitions are applicable:

Note:  Additional definitions may be found in s. NR 205.03.

(1) “Best management practices” or “BMPs” means structural
or non−structural measures, practices, techniques or devices
employed to avoid or minimize soil, sediment or pollutants car-
ried in runoff to waters of the state.

(2) “Construction site” means an area upon which one or more
land disturbing construction activities occur that in total will dis-
turb one acre or more of land, including areas that are part of a
larger common plan of development or sale where multiple sepa-
rate and distinct land disturbing construction activities may be
taking place at different times on different schedules but under one
plan such that the total disturbed area is one acre or more.  A long−
range planning document that describes separate construction
projects, such as a 20−year transportation improvement plan, is
not a common plan of development.

(3) “Contaminated storm water” means storm water that
comes into contact with material handling equipment or activities,
raw materials, intermediate products, final products, waste mate-
rials, byproducts or industrial machinery in the source areas listed
in s. NR 216.27 (3) (e).

(4) “Department” means the department of natural resources.
(5) “Discharge” has the meaning given it in s. 283.01 (4),

Stats.

(6) “Discharge of pollutant” or “discharge of pollutants” has
the meaning given it in s. 283.01 (5), Stats.

(7) “Erosion” means the process by which the land’s surface
is worn away by the action of wind, water, ice or gravity.

(8) “Final stabilization” means that all land disturbing con-
struction activities at the construction site have been completed
and that a uniform perennial vegetative cover has been established
with a density of at least 70% of the cover for the unpaved areas
and areas not covered by permanent structures or that employ
equivalent permanent stabilization measures.

(9) “General WPDES permit” or “general permit” means a
permit for the discharge of pollutants issued by the department
under s. 283.35, Stats.

(10) “Great Lakes areas of concern” means geographic areas
that are severely degraded within the Great Lakes basin that
include areas within the lower Fox river and Green Bay, Menomi-
nee river, Sheboygan river, St. Louis river and bay and the Mil-
waukee estuary.

(11) “Illicit  discharge” means any discharge to a municipal
separate storm sewer system that is not composed entirely of
storm water except discharges authorized by a WPDES permit or
other discharge not requiring a WPDES permit such as landscape
irrigation, individual residential car washing, fire fighting,
diverted stream flows, uncontaminated groundwater infiltration,
uncontaminated pumped groundwater, discharges from potable
water sources, foundation drains, air conditioning condensation,
irrigation water, lawn watering, flows from riparian habitats and
wetlands, and similar discharges.

(12) “Impaired water” means a waterbody impaired in whole
or in part and listed by the department pursuant to 33 USC 1313
(d) (1) (A) and 40 CFR 130.7, for not meeting a water quality stan-
dard, including a water quality standard for a specific substance
or the waterbody’s designated use.

(13) “Infiltration  system” means a device or practice such as
a basin, trench, rain garden or swale designed specifically to
encourage infiltration, but does not include natural infiltration in
pervious surfaces such as lawns, redirecting of rooftop downsp-
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outs onto lawns or minimal infiltration from practices, such as
swales or road side channels designed for conveyance and pollu-
tant removal only.

(14) “Land disturbing construction activity” means any man−
made alteration of the land surface resulting in a change in the
topography or existing vegetative or non−vegetative soil cover
that may result in storm water runoff and lead to increased soil ero-
sion and movement of sediment into waters of the state.  Land dis-
turbing construction activity includes clearing and grubbing,
demolition, excavating, pit trench dewatering, filling and grading
activities.

(15) “Landowner” means any person holding fee title, an
easement or other interest in property that allows the person to
undertake land disturbing construction activity on the property.

(16) “Major outfall” means a municipal separate storm sewer
system outfall that meets one of the following criteria:

(a)  A single pipe with an inside diameter of 36 inches or more,
or from an equivalent conveyance (cross sectional area of 1,018
inch2) which is associated with a drainage area of more than 50
acres.

(b)  A municipal separate storm sewer system that receives
storm water runoff from lands zoned for industrial activity that is
associated with a drainage area of more than 2 acres or from other
lands with 2 or more acres of industrial activity, but not land zoned
for industrial activity that does not have any industrial activity
present is not classified as a major outfall under this paragraph.

(17) “Municipal separate storm sewer system” or “MS4”
means a conveyance or system of conveyances including roads
with drainage systems, municipal streets, catch basins, curbs, gut-
ters, ditches, constructed channels or storm drains, which meets
all the following criteria:

(a)  Owned or operated by a municipality.
(b)  Designed or used for collecting or conveying storm water.
(c)  Which is not a combined sewer conveying both sanitary

and storm water.
(d)  Which is not part of a publicly owned wastewater treatment

works that provides secondary or more stringent treatment.
(18) “Municipality”  means any city, town, village, county,

county utility district, town sanitary district, town utility district,
school district or metropolitan sewage district or any other public
entity created pursuant to law and having authority to collect, treat
or dispose of sewage, industrial wastes, storm water or other
wastes.

(19) “Outfall”  means the point at which storm water is dis-
charged to waters of the state or to a storm sewer.

(20) “Permittee” means a person who has applied for and
received WPDES permit coverage for storm water discharge
under this chapter.

(21) “Person” means an individual, owner, operator, corpora-
tion, partnership, association, municipality, interstate agency,
state agency or federal agency.

(22) “Point source” means a discernible, confined and dis-
crete conveyance of storm water for which a permit is required
under s. 283.33, Stats.

(23) “Pollutant” has the meaning given it in s. 283.01 (13),
Stats.

(24) “Pollution” has the meaning given it in s. 283.01 (14),
Stats.

(25) “Pollution prevention” means taking measures to elimi-
nate or reduce pollution.

(26) “Section 313 water priority chemical” means a chemical
or chemical category which is all of the following:

(a)  Listed at 40 CFR 372.65 pursuant to 42 USC 11023.
(b)  Present at or above threshold levels at a facility subject to

EPCRA s. 313 reporting requirements.

(c)  Listed in appendix D of 40 CFR 122 on either table II, table
III  or table V or is listed as a hazardous substance pursuant to 33
USC 1321 (b) (2) (A) of the clean water act at 40 CFR 116.4.

(27) “Sediment” means settleable solid material that is trans-
ported by runoff, suspended within runoff or deposited by runoff
away from its original location.

(28) “SIC”  means standard industrial classification.  SIC
codes cited in this chapter are from the 1987 edition of the Stan-
dard Industrial Classification Manual.

(29) “Significant contributor” means a person who discharges
to waters of the state pollutants that contribute to or have the rea-
sonable potential to contribute to an exceedence of a water quality
standard.

(30) “Significant materials” means materials related to indus-
trial activity that may contaminate storm water, including: raw
materials; fuels; materials such as solvents, detergents and plastic
pellets; finished materials such as metallic products; raw materials
used in food processing or production; hazardous substances des-
ignated under 42 USC 9601 to 9675; any chemical the facility is
required to report pursuant to 42 USC 11023; fertilizers; pesti-
cides; and waste products such as ashes, slag and sludge that have
the potential to be released with storm water discharges.

Note:  42 USC 9601 to 9675 is also known as the comprehensive environmental
response, compensation and liability act (CERCLA).  42 USC 11023 is also known
as the emergency planning and community right−to−know act (EPCRA), or as sec-
tion 313 of title III of the superfund amendments and reauthorization act (SARA) of
1986.

(31) “Source area controls” means best management prac-
tices intended to prevent storm water runoff from contacting
materials that can potentially contaminate it or if contact occurs,
to reduce pollutants at the source of contamination.

(32) “Stabilize” means the process of making a site steadfast
or firm, minimizing soil movement by the use of practices such as
mulching and seeding, sodding, landscaping, paving, graveling or
other appropriate measures.

(33) “Storm water” means runoff from precipitation includ-
ing rain, snow, ice melt or similar water that moves on the land sur-
face via sheet or channelized flow.

(34) “Storm water outfall” means the point where a municipal
separate storm sewer system discharges to waters of the state, or
leaves one municipality and enters another.

(35) “SWPPP” means storm water pollution prevention plan.
(36) “TMDL”  has the meaning given it in 40 CFR 130.2(i).
(37) “Treatment BMP” means a storm water treatment sys-

tem, works or practice that is designed to reduce or remove pollu-
tants from contaminated storm water.

(38) “Urbanized area” means a place and the adjacent densely
settled surrounding territory that together have a minimum popu-
lation of 50,000 people, as determined by the U.S. bureau of the
census based on the latest decennial federal census.

(39) “Urban storm water planning area” means the boundary
defined by a municipality that serves as the appropriate planning
area for the abatement of storm water runoff pollution into waters
of the state.

(40) “Waters of the state” has the meaning given it in s. 283.01
(20), Stats.

(41) “Working day” means any day except Saturday and
Sunday and holidays designated in s. 230.35 (4) (a), Stats.

(42) “WPDES permit” means a Wisconsin pollutant dis-
charge elimination system permit issued pursuant to ch. 283,
Stats.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.003 General permits.  (1) CONDITIONS AND

DURATION.  In addition to the terms and conditions listed under this
chapter, if a storm water discharge general permit is issued, it may
require compliance with the terms and conditions identified in s.
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NR 205.08.  The term of the permit shall be the maximum period
of time provided by federal law.

Note:  A maximum time period of 5 years is allowed under federal law.

(2) LIMITED COVERAGE OF GENERAL PERMITS.  Under s. 283.35,
Stats., the department may issue a general permit that applies only
to certain classes or categories of storm water discharges, or only
to storm water discharges located in a designated area of the state,
or both.  Any limitation of the coverage of a general storm water
discharge permit shall be stated in the permit.  When the depart-
ment receives a notice of intent or application for general permit
coverage, it shall determine whether the discharge is for a class or
category of storm water discharge that is covered by a general per-
mit and is located within an area of the state to which the general
permit applies.  If the discharge is for a class or category that
requires permit coverage but is not covered by a general permit or
is for a discharge located outside of the area to which a general per-
mit applies, the department shall treat the notice of intent or
application as an application for an individual WPDES permit,
and the landowner shall obtain an individual WPDES permit
under this chapter for the discharge.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.004 Noncompliance.   (1) Any act of noncom-
pliance with the provisions of any storm water discharge permit
issued under this chapter is a violation of the permit and is grounds
for enforcement action or denial of continued coverage under a
general permit.

(2) Permittees shall submit reports of noncompliance with
requirements contained in a compliance schedule of the permit in
writing within 14 days after the compliance schedule deadline.
Reports of noncompliance shall include: a description of the non-
compliance; its cause; the steps taken or planned to reduce, elimi-
nate and prevent reoccurrence of the noncompliance; and the
effect of the noncompliance on the permittee’s ability to meet
remaining deadlines.

(3) The permittee shall immediately notify the department in
accordance with ch. NR 706, in the event that a spill or accidental
release of any hazardous material or substance results in the dis-
charge of pollutants to waters of the state or creates a condition
that may contaminate storm water discharged to waters of the sta-
te.  The department shall be notified via the 24−hour toll−free spill
hotline.

Note:  The department’s 24−hour toll−free spill hotline is 1−800−943−0003.

(4) The permittee shall take all reasonable steps to minimize
or prevent any adverse impacts on the waters of the state resulting
from noncompliance with a storm water discharge permit.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.005 Long−term storm water maintenance
requirements.   The long−term storm water management prac-
tices installed by the landowner in accordance with a storm water
management plan shall be maintained in accordance with the
long−term maintenance agreement submitted to the department
pursuant to s. NR 216.47 (5).

Note:  Pursuant to the requirements to maintain the long−term storm water man-
agement practices in accordance with ss. NR 151.12 and 151.24, the department may
take enforcement action under this section and s. 281.98, Stats., against a landowner
for not maintaining long−term storm water management practices.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

Subchapter I — Municipal Storm Water Discharge
Permits

NR 216.01 Purpose.   The purpose of this subchapter is to
identify municipalities that are required to obtain WPDES munic-
ipal storm water permits, and to establish the application and per-
mit requirements for municipal storm water discharge permits, as
required by s. 283.33, Stats.  The goal of this subchapter is to
address storm water quality concerns associated with urban runoff
and prevent to the maximum extent practicable the discharge of
pollutants from municipal separate storm sewer systems as identi-

fied in s. NR 216.02.  The department shall consider other envi-
ronmental problems facing municipalities and emphasize cost
effective best management practices when determining what is
practicable.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.02 Permit coverage required.  The following
owners or operators of municipal separate storm sewer systems
shall obtain coverage under a WPDES municipal storm water per-
mit under this subchapter:

Note:  A city, village or town is not responsible for a county, state and federally
operated MS4 that lies within its jurisdiction.

(1) OWNERS AND OPERATORS OF MUNICIPAL SEPARATE STORM

SEWER SYSTEMS SERVING POPULATIONS OF 100,000 OR MORE.  The
owner or operator of a municipal separate storm sewer system
serving incorporated areas with a population of 100,000 or more
as determined by the 1990 decennial census.

(2) PREVIOUSLY NOTIFIED OWNERS OR OPERATORS OF MUNICIPAL
SEPARATE STORM SEWER SYSTEMS.  The owner or operator of a
municipal separate storm sewer system notified in writing by the
department prior to August 1, 2004, to obtain a WPDES municipal
storm water permit.

(3) URBANIZED AREAS.  Unless exempted pursuant to s. NR
216.023, the owner or operator of a municipal separate storm
sewer system within an urbanized area as defined by the U.S.
bureau of the census.

Note:  The U.S. bureau of the census redefines urbanized areas based on each
decennial census.  Other owners or operators of municipal separate storm sewer sys-
tems that are not cities, villages, towns or counties may also be required under s. NR
216.025 to obtain a permit.  U.S. EPA lists the following municipalities as being
within a 2000 decennial census urbanized area:

Algoma town
Allouez village
Altoona city
Anson town
Appleton city
Ashwaubenon village
Bayside village
Bellevue town
Beloit city
Beloit town
Bergen town
Big Bend village
Black Wolf town
Blooming Grove town
Bristol town (Dane county)
Bristol town (Kenosha county)
Brookfield city
Brookfield town
Brown county
Brown Deer village
Brunswick town
Buchanan town
Burke town
Butler village
Caledonia town
Calumet county
Campbell town
Cedarburg city
Cedarburg town
Chenequa village
Chippewa county
Chippewa Falls city
Combined Locks village
Cottage Grove town
Cottage Grove village
Cudahy city
Dane county
De Pere city
De Pere town
De Forest village
Delafield city
Delafield town
Douglas county
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Dousman village
Dunkirk town
Dunn town
Eagle Point town
Eau Claire city
Eau Claire county
Elm Grove village
Elmwood Park village
Empire town
Fitchburg city
Fond du Lac city
Fond du Lac county
Fox Point village
Franklin city
Friendship town
Genesee town
Germantown town
Germantown village
Glendale city
Grafton town
Grafton village
Grand Chute town
Green Bay city
Greendale village
Greenfield city
Greenville town
Hales Corners village
Hallie town
Harmony town
Harrison town
Hartland village
Herman town
Hobart town
Holland town
Holmen village
Howard village
Howards Grove village
Janesville city
Janesville town
Kaukauna city
Kenosha city
Kenosha county
Kimberly village
Knowlton town
Kohler village
Kronenwetter village
La Crosse city
La Crosse county
La Prairie town
Lafayette town
Lake Hallie village
Lake Lac La Belle village
Lannon village
Lawrence town
Ledgeview town
Lima town
Lisbon town
Little Chute village
Madison city
Madison town
Maine town
Maple Bluff village
Marathon county
McFarland village
Medary town
Menasha city
Menasha town
Menomonee Falls village
Mequon city
Merton town
Merton village
Middleton city
Middleton town
Milton city
Milwaukee city
Milwaukee county

Monona city
Mosel town
Mosinee city
Mount Pleasant town
Muskego city
Nashotah village
Neenah city
Neenah town
Nekimi town
New Berlin city
North Bay village
North Fond du Lac village
North Prairie village
Oak Creek city
Oconomowoc city
Oconomowoc Lake village
Oconomowoc town
Oliver village
Omro town
Onalaska city
Onalaska town
Oshkosh city
Oshkosh town
Ottawa town
Outagamie county
Ozaukee county
Paddock Lake village
Pewaukee city
Pewaukee village
Pittsfield town
Pleasant Prairie village
Pleasant Springs town
Racine city
Racine county
Randall town
Rib Mountain town
Richfield town
River Hills village
Rock county
Rock town
Rothschild village
Salem town
Saukville town
Saukville village
Schofield city
Scott town
Seymour town
Sheboygan city
Sheboygan county
Sheboygan Falls city
Sheboygan Falls town
Sheboygan town
Shelby town
Shorewood Hills village
Shorewood village
Silver Lake village
Somers town (Kenosha county)
South Milwaukee city
Springfield town
St. Francis city
Stettin town
Stoughton city
Sturtevant village
Suamico town
Summit town
Sun Prairie city
Superior city
Superior village
Sussex village
Taycheedah town
Thiensville village
Tilden town
Turtle town
Twin Lakes village
Union town
Vandenbroek town
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Vernon town
Verona city
Vinland town
Wales village
Washington county
Washington town
Waukesha city
Waukesha county
Waukesha town
Waunakee village
Wausau city
Wauwatosa city
West Allis city
West Milwaukee village
Weston village
Westport town
Wheatland town
Wheaton town
Whitefish Bay village
Wilson town
Wind Point village
Windsor town
Winnebago county

(4) MUNICIPAL SEPARATE STORM SEWER SYSTEMS SERVING OVER

10,000.  An owner or operator of a municipal separate storm sewer
system serving a population of 10,000 or more and a population
density of 1,000 or more per square mile, as determined by the
U.S. bureau of the census based on the latest decennial census
unless it is exempted under s. NR 216.024.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.022 Other environmental programs.  The
department may determine that a municipal separate storm sewer
system is in compliance with permit coverage required under s.
283.33, Stats., and will not be required to hold a permit under s.
283.33, Stats., where the storm water discharge is in compliance
with a memorandum of understanding with another agency of the
state that implements rules that are equivalent to this subchapter
and that include storm water control requirements that are at least
as stringent as this subchapter requires.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.023 Urbanized area exemption.  The depart-
ment may waive the requirement to obtain permit coverage under
this subchapter for a municipal separate storm sewer system
within an urbanized area listed under s. NR 216.02 (3) that meets
all of the following:

(1) The owner or operator of the system is not otherwise
required to obtain permit coverage pursuant to s. NR 216.02 (2).

(2) The system serves a population less than 1,000.
(3) The system is not contributing substantially to the pollu-

tant loadings of a physically interconnected municipal separate
storm sewer system that is regulated under this subchapter.

(4) If  the system discharges a pollutant that has been identified
as a cause of impairment of any water body to which it discharges,
storm water controls must not be needed based on wasteload
allocations that are part of a U.S. EPA approved or established
TMDL that addresses any pollutant of concern.

Note:  The department has a list of impaired waters with pollutants of concern
available on its website.  If an MS4 is exempted from permit coverage under this sec-
tion, the owner or operator does not need to satisfy the exemption requirements of s.
NR 216.024.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.024 Non−urbanized area exemption.
(1) The owner or operator of a municipal separate storm sewer
system required to have permit coverage under s. NR 216.02 (4)
may request that its municipal separate storm sewer system be
exempted by the department from the requirement to obtain per-
mit coverage under this subchapter.  This request shall demon-
strate all of the following:

(a)  The municipal separate storm sewer system is not required
to have permit coverage pursuant to s. NR 216.02 (1), (2) or (3);

(b)  The municipal separate storm sewer system receives runoff
from less than 320 total acres from any combination of the follow-
ing land uses including all pervious and impervious land covers
such as roof tops, parking lots, roads, sidewalks and grassed areas:

1.  Commercial.
2.  Industrial.
3.  Institutional.
4.  Residential with greater than 4.0 homes per acre.

(c)  The rate of population growth of the area served by the
municipal separate storm sewer system is less than 10% between
the 2 most recent decennial censuses as determined by the U.S.
bureau of the census.

(d)  The municipal separate storm sewer system does not dis-
charge directly into any outstanding resource water listed under
s. NR 102.10, exceptional resource water listed under s. NR
102.11, a cold water stream as listed under s. NR 102.04 (3) (a),
Great Lakes area of concern pursuant to 33 USC 1268 or a wetland
in an area of special natural resource interest as specified in s. NR
103.04.

(e)  If the system discharges a pollutant that has been identified
as a cause of impairment of any water body to which it discharges,
storm water controls must not be needed based on wasteload
allocations that are part of a U.S. EPA approved or established
TMDL that addresses any pollutant of concern.

(2) An exemption request under this section shall be made by
the owner or operator of the municipal separate storm sewer sys-
tem within 90 days of the department letter notifying the owner or
operator to apply for permit coverage under this subchapter.  The
department letter shall indicate that the owner or operator has 90
days to submit an exemption request pursuant to this section.  The
exemption request shall be submitted to the department together
with the application required under s. NR 216.03.

(3) The department shall exempt the owner or operator of a
municipal separate storm sewer system from the requirement to
obtain permit coverage under this subchapter for requests that
comply with subs. (1) and (2), unless either of the following
occurs:

(a)  The department has site−specific information that the
municipal separate storm sewer system has a physical, chemical
or biological impact that threatens or impairs the designated uses
of waters of the state.

(b)  The department has determined that controls are needed on
the municipal separate storm sewer system based on wasteload
allocations that are part of a U.S. EPA approved or established
TMDL or equivalent analysis that addresses the pollutants of con-
cern.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.025 Designation  criteria.  The department may
require the owner or operator of any municipal separate storm
sewer system to obtain permit coverage under this subchapter if
the system meets any of the following:

(1) It serves an area contiguous to an area served by a munici-
pal separate storm sewer system that is required to have permit
coverage under this subchapter and it receives runoff from 320 or
more total acres from any combination of the following land uses
including all pervious and impervious land covers such as roof
tops, parking lots, roads, sidewalks and grassed areas:

(a)  Commercial.
(b)  Industrial.
(c)  Institutional.
(d)  Residential with greater than 4.0 homes per acre.
(2) The department has site−specific information that the

municipal separate storm sewer system has a physical, chemical
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or biological impact that threatens or impairs the designated uses
of waters of the state.

(3) The department determines that controls are needed on the
municipal separate storm sewer system based on wasteload
allocations that are part of a U.S. EPA approved or established
TMDL or equivalent analysis that addresses the pollutants of con-
cern.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.026 Petition for permit coverage.  Any person
may petition the department to evaluate a municipal separate
storm sewer for the need to obtain permit coverage using the crite-
ria under s. NR 216.025.  The petition shall contain relevant infor-
mation to assist the department in this evaluation in accordance
with the criteria contained in s. NR 216.025.  In response to a peti-
tion, the department may perform an evaluation of the municipal
separate storm sewer system for which the petition is received.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.03 Application for permit coverage.  (1) The
owner or operator of a municipal separate storm sewer system
identified as needing a permit under s. NR 216.02 shall submit an
application to the department within 90 days of a department letter
notifying the owner or operator that a permit application is
required.  The application shall be submitted on forms made avail-
able from the department.

Note:  Under 40 CFR 122.33(c)(1), the owner or operator of a municipal separate
storm sewer system listed under s. NR 216.02 (3) was required to apply for permit
coverage by March 10, 2003.  Notice of intent forms may be obtained from the depart-
ment by writing to the Department of Natural Resources, Storm Water Program —
WT/2, PO Box 7921, Madison, WI 53707−7921 or by calling the storm water pro-
gram at (608) 267−7694.

(2) The owner or operator of a municipal separate storm sewer
system identified as needing a permit under s. NR 216.02 shall
submit a permit application to the department requesting to be
covered by one of the following methods:

(a)  Under a general permit.
(b)  Under an individual permit by themselves or as a co−appli-

cant.
(c)  If the application for individual permit coverage includes

one or more co−applicants, then all of the following apply:
1.  All owners or operators of municipal separate storm sewer

systems that are interested in obtaining coverage under the permit
shall be listed.

2.  The expected benefits of having individual permit cover-
age shall be described in the application.

(d)  One application may be submitted by multiple owners or
operators of municipal separate storm sewer systems when request-
ing to be covered as co−applicants under an individual permit.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.04 Issuance of permits.  The department shall
determine whether a general permit or an individual permit will
be used to authorize coverage for each applicant, group of co−
applicants or regional authority.  The department may exclude co−
applicants from coverage under an individual permit, and instead
issue a separate individual permit to an excluded co−applicant if
coverage is necessary to ensure compliance with this subchapter.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.06 Application requirements.  Municipalities
subject to the requirements of this subchapter shall apply for a
storm water discharge permit by submitting the necessary applica-
tion information to the department.  The municipal storm water
discharge permit application shall include all of the following:

(1) GENERAL INFORMATION.  The applicant’s name, address,
telephone number of contact person and status as a government
entity.

(2) MINIMUM  CONTROL MEASURE INFORMATION.  Descriptions
of the minimum control measures that the applicant intends to

implement to comply with all of the following permit require-
ments:

(a)  Public education and outreach.  A public education and
outreach program pursuant s. NR 216.07 (1).

(b)  Public involvement and participation.  A public involve-
ment and participation program pursuant to s. NR 216.07 (2).

(c)  Illicit discharge detection and elimination.  An illicit dis-
charge detection and elimination program pursuant to s. NR
216.07 (3), including a list of existing legal authorities to enforce
this program.

(d)  Construction site pollution control.  A program to reduce
pollutants in runoff from construction sites pursuant to s. NR
216.07 (4).

(e)  Post−construction site storm water management.  A pro-
gram to reduce pollutants in runoff from new development and
redevelopment sites after construction pursuant to s. NR 216.07
(5).

(f)  Pollution prevention.  A pollution prevention program for
municipal operation and maintenance areas pursuant to s. NR
216.07 (6) (a).

(3) STORM SEWER SYSTEM MAP.  A description of a municipal
separate storm sewer system map that the applicant intends to use
to comply with s. NR 216.07 (7).

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.065 Permittee responsibility and permit
conditions.   (1) CO−PERMITTEES.  For a group of co−permittees,
a single co−permittee is responsible only for permit conditions
relating to discharges from the municipal separate storm sewer
systems for which it is the owner or operator.

(2) CONDITIONS.  Permits may specify different conditions for
different discharges covered by a permit, including distinctive
management programs for different storm water drainage areas.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.07 Permit requirements.  The department shall
issue permits using the information provided by the applicant and
other pertinent information when developing permit conditions.
Permits shall, at a minimum, require all of the following:

(1) PUBLIC EDUCATION AND OUTREACH.  (a)  A public education
and outreach program to distribute materials to the public or con-
duct equivalent public outreach to increase awareness of storm
water impacts on waters of the state.  The program shall at a mini-
mum be designed to achieve all of the following:

1.  Promote detection and elimination of illicit discharges or
water quality impacts associated with discharges from municipal
separate storm sewer systems.

2.  Inform and educate the public to facilitate the proper man-
agement of materials and encourage the public to change their
behavior that may cause storm water pollution from sources
including automobiles, pets, household hazardous waste and
household practices.

3.  Promote beneficial onsite reuse of leaves and grass clip-
pings and proper use of lawn and garden fertilizers and pesticides.

4.  Promote the management of stream banks and shorelines
by riparian landowners to minimize erosion, and restore and
enhance the ecological values of the waterway.

5.  Promote infiltration of residential storm water runoff from
rooftop downspouts, driveways and sidewalks.

(b)  A program that includes elements to achieve all of the fol-
lowing:

1.  Inform and educate those responsible for the design, instal-
lation or maintenance of construction site erosion control and
storm water management practices on how to design, install and
maintain the practices.

2.  Target businesses and activities that may pose a storm
water contamination concern, and where appropriate, educate
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specific audiences such as lawn care companies and restaurants
on methods of storm water pollution prevention.

3.  Promote environmentally sensitive land development
designs by developers and designers.

Note:  The public education and outreach program should be tailored, using a mix
of locally appropriate strategies to educate the general public and target specific audi-
ences likely to have significant storm water impacts.

(2) PUBLIC INVOLVEMENT  AND PARTICIPATION.  A program to
notify the public of activities required by the municipal storm
water discharge permit required under this subchapter and to
encourage input and participation from the public regarding these
activities.  The implementation of this program shall comply with
all applicable state and local public notice requirements.

(3) ILLICIT  DISCHARGE DETECTION AND ELIMINATION.  A pro-
gram to detect and remove illicit discharges and improper disposal
of wastes into the municipal separate storm sewer system, or
require the discharger to obtain a separate WPDES permit.  The
program shall include all of the following:

(a)  To the extent authorized by law, measures to effectively
prohibit, through ordinance or other regulatory mechanism, non−
storm water discharges into the storm sewer system and imple-
ment appropriate enforcement procedures and actions.

(b)  A strategy to address all types of illicit discharges.  In addi-
tion, non−storm water discharges or flows such as landscape
irrigation, diverted stream flows, uncontaminated groundwater
infiltration, uncontaminated pumped groundwater, discharges
from potable water sources, foundation drains, air conditioning
condensation, irrigation water, lawn watering, individual residen-
tial car washing, flows from riparian habitats and wetlands, fire
fighting and discharges authorized under a WPDES permit shall
be included in the strategy if identified by the municipality as sig-
nificant sources of pollutants to waters of the state.

(c)  Procedures to conduct on−going field screening activities
during the term of the permit, including locations of storm sewers
that will be evaluated.

(d)  Procedures to be followed to investigate portions of the
municipal separate storm sewer system that, based on the results
of field screening or other information, indicate a reasonable
potential for containing illicit discharges or other sources of non−
storm water.  Procedures may include sampling for the parameters
listed within par. (i), testing with fluorometric dyes or conducting
inspections inside storm sewers where safety and other consider-
ations allow.  The department shall be given advanced notice of
the time and location of dye testing within an MS4.

Note:  The dye may be reported to the department by concerned citizens as an illicit
discharge.  Prior notification will prevent false alarms.

(e)  Procedures to immediately investigate reports of illicit dis-
charges to its MS4, including cooperation with the department, in
order to locate and eliminate illicit discharges.

(f)  Procedures for immediate notification of the department in
accordance with ch. NR 706, of a spill or release of a hazardous
substance, into or from an MS4.

Note:  The department shall be notified via the 24−hour toll−free spill hotline at
1−800−943−0003.

(g)  Procedures to prevent, contain and respond to spills that
may enter the municipal separate storm sewer system.

(h)  Appropriate measures to eliminate any leakage or dis-
charge from sanitary conveyance systems into municipal separate
storm sewer systems.

(i)  A field screening analysis for illicit connections and illicit
discharges at all major outfalls, plus any additional selected field−
screening points designated by the municipality or the depart-
ment.  At a minimum, a screening analysis shall include a narra-
tive description of visual observations made during dry weather
periods.  If any flow is observed, field analysis shall be conducted
to determine the presence of illicit discharges.  All field analysis
shall include a narrative description of the color, odor, turbidity,
the presence of an oil sheen or surface scum, and a description of
the flow rate as well as any other relevant observations regarding

the potential presence of non−storm water discharges.  In addition,
the field analysis shall include sampling for pH, total chlorine,
total copper, total phenol and detergents unless the permittee
obtains concurrence from the department to perform alternative
sampling that is more effective to detect illicit discharges such as
with ammonia, potassium or bacteria.  The field screening points
shall be established using the following:

1.  Field screening points shall, where possible, be located
downstream of any sources of suspected illegal or illicit activity.

2.  Field screening points shall be located where practicable
at the farthest manhole or other accessible location downstream
in the system.  Safety of personnel and accessibility of the location
shall be considered in making this determination.

3.  Consideration shall be given to hydrological conditions,
total drainage area of the site, population density of the site, traffic
density, age of the structures or buildings in the area, history of the
area and land use types.

(4) CONSTRUCTION SITE POLLUTANT CONTROL.  Except for con-
struction sites that are exempted under s. NR 216.42 (2) to (11),
a program to implement and maintain erosion and sediment con-
trol best management practices to reduce pollutants in storm water
runoff from construction sites with one acre or more of land distur-
bance, and sites of less than one acre if they are part of a larger
common plan of development or sale.  This program shall encom-
pass any adjacent developing areas that are planned to have a
minimum density of 500 people per square mile, the urbanized
area and developing areas whose runoff will connect to the MS4.
The program shall include all of the following:

(a)  The implementation and enforcement of a legal authority
to comply with ss. NR 151.11 and 151.23, as well as sanctions to
ensure compliance, to the extent authorized by law.

Note:  Section NR 151.11 applies to construction sites that are not transportation
facilities and s. NR 151.23 applies to transportation facility construction sites.

(b)  Procedures for site planning which incorporate consider-
ation of potential water quality impacts.

(c)  Requirements for erosion and sediment control best man-
agement practices.

(d)  Procedures for identifying priorities for inspecting sites
and enforcing control measures which consider the nature of the
construction activity, topography, the characteristics of soil and
receiving water quality.

(e)  Requirements for construction site operators to manage
waste such as discarded building materials, concrete truck wash-
out, chemicals, litter, and sanitary waste at the construction site so
as to minimize adverse impacts to water quality.

(f)  Procedures for receipt and consideration of information
submitted by the public.

(5) POST−CONSTRUCTION SITE STORM WATER MANAGEMENT.  A
program to develop, implement and enforce controls on dis-
charges from new development and redevelopment projects that
disturb one acre or more of land, including projects less than one
acre that are part of a larger common plan of development or sale,
that discharge into the MS4.  This program shall encompass any
adjacent developing areas that are planned to have a minimum
density of 500 people per square mile, the urbanized area and
developing areas whose runoff will connect to the MS4.  The pro-
gram shall include all of the following:

(a)  The implementation and enforcement of a legal authority
to comply with ss. NR 151.12 and 151.24.

Note:  Section NR 151.12 applies to construction sites that are not transportation
facilities and s. NR 151.24 applies to transportation facility construction sites.

(b)  Procedures for site planning which incorporate consider-
ation of potential water quality impacts.

(c)  Requirements for source area control and regional best
management practices.

(d)  Procedures for inspecting and enforcing maintenance of
best management practices.
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(6) POLLUTION  PREVENTION.  (a)  A storm water management
program and an operation and maintenance program that includes
a training component and has the ultimate goal of preventing or
reducing pollutant runoff.  This program shall achieve compliance
with the developed urban area performance standards of s. NR
151.13 (2) for those areas that were not subject to the post−
construction performance standards of s. NR 151.12 or 151.24.
The total suspended solids control requirements of s. NR 151.13
(2) (b) 1. b. and 2. may be achieved on a regional basis across an
urban area or on an individual basis.  The program shall include
all of the following activities:

1.  Installation and maintenance of source area controls and
regional best management practices.

2.  Roadway maintenance including street sweeping and
de−icer management.

3.  If appropriate, collection and management of leaf and grass
clippings.

4.  Management of municipal garages, storage areas and other
municipal sources of pollution.

5.  Management of the application of lawn and garden fertiliz-
ers on municipally controlled properties in accordance with s. NR
151.13 (1) (b) 3.

6.  Inspection, surveillance and monitoring procedures neces-
sary to determine compliance and noncompliance with permit
conditions.

7.  Adequate legal authority to require compliance with condi-
tions in ordinances, permits, contracts or orders.

(b)  An assessment of the actions taken under this subsection
shall be conducted.  The assessment shall include a pollutant−
loading analysis using a model such as SLAMM, P8 or equivalent
methodology that is approved by the department.  At a minimum,
a pollutant−loading analysis shall be conducted for total sus-
pended solids and phosphorus.  The department may require other
parameters on a case−by−case basis.

Note:  The department believes that computer modeling is the most efficient and
cost effective method for calculating pollutant loads.  Pollutant loading models such
as SLAMM, P8 or equivalent methodology may be used to evaluate the efficiency
of the design in reducing total suspended solids.  Information on how to access
SLAMM and P8 is available at http://www.dnr.state.wi.us/org/water/wm/nps/mod-
els/SLAMM.htm or contact the storm water program in the bureau of watershed man-
agement at (608) 267−7694.

Note:  The pollutant−loading analysis may be limited to pollutants generated
within the municipality.

(7) STORM SEWER SYSTEM MAP.  A sufficiently sized and
detailed map with a scale suited for the level of detail depicting the
following information:

(a)  Identification and outline of the storm water drainage
basins, the watersheds and municipal separate storm sewer sys-
tems.  Other major municipal, government or privately owned
storm water conveyance systems lying within, but not owned or
operated by the permittee shall also be identified.

(b)  A boundary defining the final urban storm water planning
area and all municipal borders in the area.

(c)  A list and location of all municipal storm sewer system out-
falls discharging to waters of the state.  Indicate the pipe size and
identify those outfalls which are considered major outfalls.

(d)  The location and permit number of any discharge to the
municipal separate storm sewer system that has been issued a
WPDES permit, or has filed a permit application with the depart-
ment.

(e)  The location of major structural controls for storm water
discharges including retention basins, detention basins and major
infiltration devices.

(f)  Identification of publicly owned parks, recreational areas
and other open lands.

(g)  The location of publicly owned public works facilities.
(h)  Other potential sources of pollutants.
(8) ANNUAL REPORT.  For the permittee’s first permit term of

5 years, submission of an annual report to the department.  After

the term of the first permit, the department may reduce annual
reporting frequency but annual reports shall be filed in the 2nd and
4th years of the subsequent permit terms.  The municipal govern-
ing body, interest groups and the general public shall be encour-
aged to review and comment on the annual report in accordance
with sub. (2).  The annual report shall include the following infor-
mation:

(a)  The status of implementing the permit requirements and
compliance with permit schedules.

(b)  A summary of activities to comply with sub. (6).
(c)  A fiscal analysis which includes the annual expenditures

and budget for the reporting year, and the budget for the next year.
(d)  A summary of the number and nature of enforcement

actions, and inspections conducted to comply with the required
legal authorities.

(e)  Identification of water quality improvements or degrada-
tion.

(9) SCHEDULE OF COMPLIANCE.  A compliance schedule for the
permittee to fully develop, implement and enforce the require-
ments of this subchapter within 5 years after initial permit cover-
age is granted.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.08 Permit fees.  A storm water discharge permit
fee shall be paid annually by each permittee under this subchapter,
and by each permittee whose WPDES permit incorporates storm
water management requirements under this subchapter.  Permit
fees are due by June 30th each year.  The fees shall be assessed
according to the following schedule:

(1) For city or village owned or operated municipal separate
storm sewer systems, an annual permit fee shall be based on the
total municipal population as reported by the latest U.S. bureau of
the census decennial census.  The population residing within an
area served by a combined sewer outfall may not be included in
determining the total municipal population for purposes of estab-
lishing the annual permit fee.  For town owned or operated munic-
ipal separate storm sewer systems, an annual permit fee shall be
based on the population within the urbanized area as defined by
the U.S. census bureau.  The annual permit fees are listed in Table
1.

Table 1
Population Annual Fee
400,000 or greater $25,000
200,000 to 399,999 $20,000
100,000 to 199,999 $12,000
75,000 to 99,999 $10,000
50,000 to 74,999 $8,000
40,000 to 49,999 $7,500
35,000 to 39,999 $6,500
30,000 to 34,999 $5,000
25,000 to 29,999 $4,000
15,000 to 24,999 $3,000
12,500 to 14,999 $2,000
10,000 to 12,499 $1,500
6,000 to 9,999 $1,000
2,000 to 5,999 $500
1,000 to 1,999 $250
100 to 999 $50
Less than 100 Zero
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(2) For any other owner or operator of a municipal separate
storm sewer system including county, state and federal systems,
the fee shall be $500.

Note:  The annual permit fee is the same regardless of whether the municipal sepa-
rate storm sewer system is covered under a general permit or an individual permit
alone or with co−permittees.  Municipal permit fees were established in order to
administer the municipal permit program pursuant to s. 283.33 (9) (b), Stats.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.09 Permit reissuance.  In order to remain cov-
ered after the expiration date of a permit issued pursuant to this
subchapter, a permittee shall reapply to the department at least 180
days prior to the expiration date of the permit for continued cover-
age under a reissued permit.  If the permit is not reissued by the
time the existing permit expires, the existing permit remains in
effect.  To reapply for permit coverage, a permittee shall send a let-
ter to the department that includes proposed changes to the storm
sewer system map, storm water management program and any
other relevant change.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

Subchapter II — Industrial Storm Water Discharge
Permits

NR 216.20 Purpose.   This subchapter establishes criteria
for identifying industrial discharges that require a WPDES storm
water permit, application requirements, permit requirements and
permit fees, as required by s. 283.33, Stats.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.21 Applicability and exclusions.  (1) POINT
SOURCES.  This subchapter applies to point sources which dis-
charge storm water associated with industrial activity to the
waters of the state, either directly or via a separate storm sewer
system.

(2) CATEGORIES.  This subchapter applies to discharges origi-
nating from the industrial facilities belonging to categories identi-
fied in pars. (a) and (b).

(a)  Tier 1 categories include all of the following:
1.  Heavy manufacturers defined by their primary Standard

Industrial Classification (SIC) Code, which represents the pri-
mary income−producing activity at the facility, listed in Table 1:

Table 1
Tier 1 Heavy Manufacturers

SIC Description
2400−2499 Lumber & Wood Products
2600−2699 Paper & Allied Products
2800−2899 Chemicals & Allied Products
2900−2999 Petroleum Refining & Related Industries
3110−3119 Leather Tanning & Finishing
3200−3299 Stone, Clay, Glass & Concrete Products
3300−3399 Primary Metal Industries
3441 Fabricated Structural Metal
3730−3739 Ship & Boat Bldg. & Repair
Note:  Facilities in SIC Codes 2434, 2650−2659, 2670−2679, 2830−2839,

2850−2859, 2951, 3230−3239, 3271−3273 are included in s. NR 216.21(2)(b).

2.  Facilities involved in the recycling of materials such as
metal scrap yards, battery reclaimers, salvage yards and automo-
bile junk yards, including those classified in SIC Codes 5015 and
5093.

3.  Facilities with bulk storage piles for coal, metallic and non−
metallic minerals and ores, and scrap not otherwise covered under
this subchapter, such as those associated with freight transporta-
tion, SIC Code 4400−4499, and wholesale trade, SIC Code 5052.

(b)  Tier 2 categories include all of the following:
1.  Manufacturing facilities defined by Table 2, not including

their access roads and rail lines:

Table 2
Tier 2 Light Manufacturers

SIC Description
2000−2099 Food & Kindred Products
2100−2199 Tobacco Products
2200−2299 Textile Mill Products
2300−2399 Apparel & Other Textile Products
2434 Wood Kitchen Cabinets
2500−2599 Furniture & Fixtures
2650−2659 Paperboard Containers & Boxes
2670−2679 Misc. Converted Paper Products
2700−2799 Printing, Publishing, & Allied Industries
2830−2839 Drugs
2850−2859 Paints & Allied Products
3000−3099 Rubber & Misc. Plastics Products
3100−3199 Leather & Leather Products
3230−3239 Products of Purchased Glass
3400−3499 Fabricated Metal Products
3500−3599 Industrial & Commercial Machinery & 

Computer Equipment
3600−3699 Electronic & Other Electrical Equipment &

Components
3700−3799 Transportation Equipment
3800−3899 Instruments & Related Products
3900−3999 Misc. Manufacturing Industries
4221 Farm Product Warehousing & Storage
4222 Refrigerated Warehousing & Storage
4225 General Warehousing & Storage
Note:  Facilities in SIC Codes 3110−3119, 3441 and 3730−3739 are included in

s. NR 216.21 (2) (a) 1.

2.  Transportation facilities defined by Table 3 that have
vehicle maintenance shops, equipment cleaning operations or air-
port de−icing operations.  This subchapter only applies to those
portions of these facilities that are involved in vehicle mainte-
nance including rehabilitation, mechanical repairs, painting, fuel-
ing, lubrication and associated parking areas, involved in cleaning
operations or de−icing operations, or that are listed as source areas
under s. NR 216.27 (3) (e):

Table 3
Tier 2 Transportation Facilities

SIC Description
4000−4099 Railroad Transportation
4100−4199 Local & Interurban Passenger Transit
4200−4299 Trucking & Warehousing
4300−4399 U.S. Postal Service
4400−4499 Water Transportation
4500−4599 Transportation By Air
5171 Petroleum Bulk Stations & Terminals
Note:  Facilities in SIC Codes 4221, 4222 and 4225 are included in s. NR 216.21

(2) (b) 1.

3.  a.  Facilities defined by Table 4, including active and inac-
tive mining operations and oil and gas exploration, production,
processing or treatment operations or transmission facilities.  This
subchapter only applies where storm water runoff has come into
contact with any overburden, raw material, intermediate product,
finished product, by−product or waste material located on the site
of the operations.

Table 4
Tier 2 Mining, Oil and Gas Operations

SIC Description
1000−1099 Metal Mining
1200−1299 Coal Mining
1300−1399 Oil & Gas Extraction
1400−1499 Non−metallic Minerals, except fuels
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b.  This subchapter does not apply to non−coal mining opera-
tions which have been released from applicable state or federal
reclamation requirements after December 17, 1990; nor to coal
mining operations released from the performance bond issued to
the facility by the appropriate surface mining control and reclama-
tion act authority under 30 USC 1201 et seq. and 16 USC 470 et
seq.  Production, processing or treatment operations or transmis-
sion facilities associated with oil and gas extraction are included
only if there has been a discharge of storm water containing a
quantity of a pollutant reportable pursuant to 40 CFR 110.64, 40
CFR 117.21 or 40 CFR 302.6, or if a storm water discharge con-
tributed to a violation of a water quality standard.

4.  Facilities subject to storm water effluent limitation guide-
lines, new or existing source performance standards or toxic pol-
lutant effluent standards under 33 USC 1251, 1311, 1314(b) and
(c), 1316(b) and (c), 1317(b) and (c), 1326(c), except those facili-
ties classified as a Tier 1 pursuant to sub. (2) (a).

5.  Treatment works treating domestic sewage or any other
sewage sludge or wastewater treatment device or system, used in
the storage, treatment, recycling and reclamation of municipal or
domestic sewage, including lands dedicated to the disposal of
sewage sludge that are located within the confines of the facility,
with a design flow of one million gallons per day or more, or
required to have an approved pretreatment program.  Not included
are farm lands, domestic gardens or lands used for sludge manage-
ment where sludge is beneficially reused and which are not physi-
cally located in the confines of the facility, or areas that are in com-
pliance with 33 USC 1345.

6.  Hazardous waste treatment, storage and disposal facilities,
including those operating under a license under s. 291.25, Stats.

7.  Landfills, land application sites and open dumps that
receive or have received any industrial waste from any of the facil-
ities identified in this section, including those subject to regulation
under subtitle D of the resource conservation and recovery act, 42
USC 6901 et seq., or ch. 289, Stats.

8.  All steam electric power generating facilities, including
coal handling sites but not including off−site transformer or elec-
tric substations.

9.  Facilities described in SIC code 2951 for asphalt paving
mixes and block, and facilities described in SIC codes 3271, 3272
and 3273 for cement products.

10.  Facilities previously classified as tier 1 dischargers that
are subsequently classified as tier 2 under s. NR 216.23 (3).

11.  Discharges determined by the department to be signifi-
cant contributors of pollutants to waters of the state.

(3) CONDITIONAL NO EXPOSURE EXCLUSION.  (a)  Discharges
composed entirely of storm water are not storm water discharges
associated with industrial activity if there is no exposure of indus-
trial materials and activities to storm water, and the discharger sat-
isfies the conditions in pars. (b) to (e).  “No exposure” means that
all industrial materials and activities are protected by a storm
resistant shelter to prevent exposure to storm water.  Industrial
materials or activities include material handling equipment or
activities, industrial machinery, raw materials, intermediate prod-
ucts, by−products, final products or waste products.  Material han-
dling activities include the storage, loading and unloading, trans-
portation or conveyance of any raw material, intermediate
product, final product or waste product.

(b)  Qualification.  To qualify for this exclusion, the operator
of the discharge shall do all of the following:

1.  Provide a storm resistant shelter to protect industrial mate-
rials and activities from exposure to storm water.

2.  Complete and sign, in accordance with s. NR 216.22 (7),
a certification that there are no discharges of storm water contami-
nated by exposure to industrial materials and activities from the
entire facility, except as provided in par. (c).

3.  Submit an initial “no exposure” certification to the depart-
ment within 6 months after August 1, 2004 using U.S. EPA
NPDES Form 3510−11 or on a form available from the depart-
ment.  The “no exposure” form shall be mailed to:  Department of
Natural Resources, Storm Water Program — WT/2, PO Box 7921,
Madison, WI 53707−7921.

Note:  U.S. EPA published a guidance document entitled Guidance Manual for
Conditional Exclusion from Storm Water Permitting Based On “No Exposure” of
Industrial Activities to Storm Water, EPA 833−B−00−001, dated June 2000.  This
guidance and the federal NPDES Form 3510−11 is accessible online at:
http://cfpub1.epa.gov/npdes/stormwater/exposure.cfm.  Department storm water
forms are available at the department website at http://www.dnr.state.wi.us/org/wa-
ter/wm/nps/stormwater/publications.htm.

4.  Submit the signed certification to the department once
every 5 years.

5.  Allow the department to inspect the facility to determine
compliance with the “no exposure” conditions.

6.  Allow the department to make any “no exposure” inspec-
tion reports available to the public upon request.

7.  For facilities that discharge through an MS4, upon request,
submit a copy of the certification of “no exposure” to the MS4
operator, as well as allow inspection and public reporting by the
MS4 operator.

(c)  Industrial materials and activities not requiring storm
resistant shelter.  To qualify for this exclusion, storm resistant
shelter is not required for any of the following:

1.  Drums, barrels, tanks and similar containers that are tightly
sealed, provided those containers are not deteriorated and do not
leak.  “Sealed” means banded or otherwise secured and without
operational taps or valves.

2.  Adequately maintained vehicles used in material handling.
3.  Final products, other than products that would be mobi-

lized in storm water such as rock salt.
(d)  Limitations.  1.  This conditional exclusion from the

requirement to obtain a permit under this subchapter is available
on a facility−wide basis only, not for individual outfalls.  If a facil-
ity has some discharges of storm water that would otherwise be
“no exposure” discharges, individual permit requirements may be
adjusted by the department accordingly.

2.  If circumstances change and industrial materials or activi-
ties become exposed to storm water, the conditions for this exclu-
sion no longer apply.  The discharge then becomes subject to
enforcement as an unpermitted discharge.  Any conditionally
exempt discharger who anticipates changes in circumstances shall
submit a notice of intent to the department 14 or more working
days prior to the change of circumstances and in accordance with
s. NR 216.22.

Note:  A facility that has claimed a condition of  “no exposure” should routinely
inspect its facility to verify that it continues to operate in a condition of “no exposure”.

3.  Notwithstanding the provisions of this subsection, the
department retains the authority to require permit authorization
and deny this exclusion upon making a determination that the dis-
charge causes, has a reasonable potential to cause, or contributes
to an exceedence of an applicable water quality standard, includ-
ing designated uses.

(e)  Certification.  The “no exposure” certification shall include
all of the following information, at a minimum, to aid the depart-
ment in determining if the facility qualifies for the “no exposure”
exclusion:

1.  The legal name, address and phone number of the dis-
charger.

2.  The facility name, address and the county name where the
facility is located.

3.  The certification shall indicate that none of the following
materials or activities are, or will be in the foreseeable future,
exposed to precipitation:

a.  Using, storing or cleaning industrial machinery or equip-
ment, and areas where residuals from using, storing or cleaning
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industrial machinery or equipment remain and are exposed to
storm water.

b.  Materials or residuals on the ground or in storm water inlets
from spills and leaks.

c.  Materials or products from past industrial activity.
d.  Material handling equipment, except adequately main-

tained vehicles.
e.  Materials or products during loading and unloading or

transporting activities.
f.  Materials or products stored outdoors, except final products

intended for outside use such as new cars, where exposure to
storm water does not result in the discharge of pollutants.

g.  Materials contained in open, deteriorated or leaking stor-
age drums, barrels, tanks and similar containers.

h.  Materials or products handled or stored on roads or rail-
ways owned or maintained by the discharger.

i.  Waste material, except waste in covered, non−leaking con-
tainers.

j.  Application or disposal of process wastewater unless other-
wise permitted.

k.  Particulate matter or visible deposits of residuals from roof
stacks or vents not otherwise regulated such as under an air quality
control permit, and evident in the storm water outflow.

4.  All “ no exposure” certifications shall include the follow-
ing certification statement, and be signed in accordance with the
signatory requirements of s. NR 216.22 (7):  “I certif y under pen-
alty of law that I have read and understand the eligibilit y require-
ments for claiming a condition of “no exposure” and obtaining
an exclusion from permitting requirements under subch. II  of ch.
NR 216; and that there are no discharges of storm water contami-
nated by exposure to industrial activities or materials from the
industrial facility identified in this document, except as allowed
under s. NR 216.21 (3) (c).  I understand that I am obligated to
submit a “no exposure” certification form once every five years
to the department and, if requested, to the operator of the local
MS4 into which this facility discharges (where applicable).  I
understand that I must allow the department or MS4 operator
where the discharge is into the local MS4, to perform inspections
to confirm the condition of no exposure and to make such inspec-
tion reports publicly available upon request.  I understand that
I must obtain permit coverage under subch. II  of ch. NR 216,
prior to any point source discharge of storm water from the facil-
ity.  I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified per-
sonnel properly gathered and evaluated the information sub-
mitted.  Based upon my inquiry of the person or persons who
manage the system, or those persons directly involved in gather-
ing the information, the information submitted is to the best of
my knowledge and belief true, accurate and complete.  I am
aware there are significant penalties for submitting false infor-
mation, including the possibility of fine and imprisonment.”

(4) OTHER ENVIRONMENTAL PROGRAMS.  If one of the following
conditions is met, the department may determine that a facility is
in compliance with permit coverage required under s. 283.33,
Stats., and will not be required to hold a separate permit under s.
283.33, Stats.:

(a)  The storm water discharge is in compliance with a depart-
ment permit or approval, which includes storm water control
requirements that are at least as stringent as those required under
this subchapter.

(b)  The storm water discharge is in compliance with a memo-
randum of understanding with another agency of the state that
implements rules including storm water control requirements that
are at least as stringent as those required under this subchapter.

(5) EXCLUSIONS.  This subchapter does not apply to any of the
following:

(a)  Diffused surface drainage or agricultural storm water dis-
charges.

(b)  Non−storm water discharges at the outfall covered under
an individual or general WPDES permit, including contact cool-
ing water, non−contact cooling water, other process wastewaters
or sewage.

(c)  Non−storm water discharges at an outfall for which cover-
age under an individual or general WPDES permit is not required,
including landscape irrigation, diverted stream flows, uncontami-
nated groundwater infiltration, uncontaminated pumped ground-
water, discharges from potable water sources, foundation drains,
air conditioning condensation, irrigation water, lawn watering,
individual residential car washing, flows from riparian habitats
and wetlands and fire fighting.

(d)  Inactive, closed or capped landfills that have no potential
for contamination of storm water.  The department shall make a
determination of contamination potential on a case−by−case
basis.

(e)  Remedial action discharges or discharges authorized by a
WPDES permit for discharging contaminated or uncontaminated
groundwater.

(f)  Discharges of hazardous substances that are required to be
reported under ch. NR 706.

(g)  Areas located on plant lands that are segregated from the
industrial activities of the plant, such as office buildings and
accompanying parking lots, if the drainage from the segregated
areas is not mixed with contaminated storm water drainage.

(h)  Storm water discharges into a municipal combined sewer
system.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.22 Application requirements.  (1) APPLICA-
BILITY.  The owner or operator of a facility type listed in s. NR
216.21 (2) shall apply for a storm water discharge permit unless
the owner or operator is eligible for and has submitted a condi-
tional “no exposure” certification in accordance with s. NR
216.21 (3).

(2) DATE OF APPLICATION.  Persons proposing to discharge
storm water shall submit a notice of intent to the department as fol-
lows:

(a)  For proposed facilities that will undergo one or more acres
of land disturbing construction activities as part of their construc-
tion, at least 14 working days prior to initiating land disturbing
construction activities at the site.

Note:  This submittal timeline is consistent with the requirement to develop ero-
sion control and storm water management plans and submit a notice of intent under
subch. III.

(b)  For all other facilities, at least 14 working days prior to ini-
tiating industrial operations.

Note:  Where an existing facility is covered under a storm water discharge permit,
permit coverage may be transferred to a new owner in accordance with s. NR 216.31.

(4) FORMS.  Notices of intent shall be submitted to the depart-
ment using forms available from the department.

Note:  Notice of intent forms can be obtained from the department website at
http://www.dnr.state.wi.us/org/water/wm/nps/stormwater/publications.htm,
any regional office of the department, by writing to the Department of Natural
Resources, Storm Water Program — WT/2, PO Box 7921, Madison, WI
53707−7921 or by calling the storm water program at (608) 267−7694.  Unless the
department directs otherwise, use notice of intent Form 3400−163 to apply for
industrial storm water discharge permit coverage.  Owners or operators of non−
metallic mines may apply for coverage using the department notice of intent Form
3400−179.

(5) PERMIT TYPE CRITERIA.  (a)  The department shall evaluate
the information submitted on the notice of intent to determine
whether a facility should be covered under a general or individ-
ual storm water discharge permit under s. 283.31 or 283.33,
Stats.; or whether coverage under a permit should be denied.  A
letter shall be sent to the applicant when permit coverage is
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granted.  The letter granting coverage shall indicate the date
upon which coverage under the permit becomes effective at the
facility.  If permit coverage is denied, a letter shall be sent to the
applicant with the reason for denial.

(b)  The basis for determining coverage under a general or indi-
vidual storm water discharge permit and the tier type shall be
based on a comparison of notice of intent information on SIC
code, industrial activity and the discharge of contaminated storm
water, to the categories identified in s. NR 216.21 (2).

(c)  If a facility has a WPDES permit, the department may
choose to regulate storm water discharges under that permit.

(6) ADDITIONAL  INFORMATION.  The department may require
more information than what is provided in the notice of intent in
order to determine if coverage under a general permit is appropri-
ate.  The applicant shall provide additional information requested
by the department within 30 days from receipt of notification by
the department.

(7) SIGNATURE.  The notice of intent shall be signed as follows:
(a)  In the case of a corporation, by a principal executive officer

of at least the level of vice−president, or by the officer’s authorized
representative having overall responsibility for the operation of
the site for which permit coverage is sought.

(b)  In the case of a unit of government, by a principal executive
officer, a ranking elected official, or other duly authorized repre-
sentative.

(c)  In the case of a partnership, by a general partner.
(d)  In the case of a sole proprietorship, by the proprietor.
(e)  In the case of a limited liability company, by a member or

manager.
(8) DEFICIENT APPLICATION.  The department may require an

applicant to submit data necessary to complete any deficient
notice of intent or may require the applicant to submit a new notice
of intent where the deficiencies are extensive or the appropriate
form has not been used.

(9) REAPPLICATION.  When a general storm water discharge
permit is reissued, the department may require the owner or opera-
tor of a previously covered facility to submit a new notice of intent
in order to determine continued applicability of the permit.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.23 Permit coverage.  (1) TIER 1 GENERAL PER-
MIT.  The department may issue a statewide general permit to cover
all tier 1 type storm water discharges where the discharges are not
covered by an industry−specific general permit issued pursuant to
s. NR 216.24, or by an individual permit issued pursuant to s.
283.31 or 283.33, Stats.

(2) TIER 2 GENERAL PERMIT.  The department may issue a state-
wide general permit to cover all tier 2 type storm water discharges
where the discharges are not covered by an industry−specific gen-
eral permit issued pursuant to s. NR 216.24, or by an individual
permit issued pursuant to s. 283.31 or 283.33, Stats.

(3) CHANGING TO TIER 2.  (a)  A permittee covered by a tier 1
general industrial storm water discharge permit issued under this
section, or a permit issued under s. NR 216.24, may request that
the department consider converting the permittee’s coverage to a
tier 2 general industrial storm water discharge permit if all of the
following occur:

1.  The process or operation is managed so that no storm water
is contaminated with any of the pollutants identified in s. NR
216.27 (3) (j).

2.  The permittee certifies that there is no unauthorized dis-
charge at the outfall.

3.  The permittee has completed a minimum of 3 years of
industrial activity under a SWPPP, with no confirmed problems
identified by public complaint or the annual facility site com-
pliance inspection reports required under s. NR 216.29 (2).

(b)  The department may elect to cover any industrial storm
water discharge under a tier 2 general permit where the depart-
ment determines that a tier 2 general permit is appropriate.

(4) CHANGING TO TIER 1.  If the department determines that a
facility or an industrial activity covered under a tier 2 general per-
mit may be discharging storm water contaminated with pollutants
listed in s. NR 216.27 (3) (j), the department may require that the
facility or activity be covered by a tier 1 general permit.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.24 Industry−specific general permits.
(1) INDUSTRY−SPECIFIC PERMITS.  In addition to statewide general
permits issued under s. NR 216.23 (1) or (2), the department may
issue industry−specific general storm water discharge permits to
one or more categories of industries identified in s. NR 216.21 (2).

(2) REQUIREMENTS.  Industry−specific general industrial
storm water discharge permits shall differ from the statewide
storm water general permits by factoring in characteristics com-
mon to the industry including the characteristic that requirements
of the permit may contain phased source area control compliance
schedules.

(3) COOPERATIVE COMPLIANCE PROGRAM.  (a)  The department
may allow a permittee to participate in a program to assist the
facility with maintaining compliance with an industry−specific
permit.  The department may waive certain requirements of this
subchapter via permit in exchange for alternative requirements
such as mandatory education and a facility inspection program
that the department finds to be equivalent or more effective at con-
trolling pollution from storm water runoff.

(b)  The department may terminate a cooperative compliance
program if it finds that the program is ineffective.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.25 Individual permit.  (1) PERMIT REQUIRE-
MENTS.  Requirements of an individual WPDES permit issued
under s. 283.31 or 283.33, Stats., shall be consistent with similar
requirements in general storm water discharge permits, except
where the department determines that more stringent require-
ments are necessary to meet a performance standard of ch. NR 151
or a water quality standard.  The department may require that spe-
cific source area controls be used as a requirement of an individual
permit.

(2) EFFLUENT LIMITATIONS.  A facility covered by an individual
WPDES storm water permit under s. 283.33 (1) (d), Stats., may be
subject to an effluent limitation for a point source discharge, as
defined in s. 283.01 (6), Stats., for storm water discharge.

(3) INDIVIDUAL  PERMIT COVERAGE.  If it determines that one or
more of the following conditions are met, the department may
require that a storm water discharge be covered by an individual
WPDES permit under s. 283.31 or 283.33, Stats.:

(a)  The storm water discharge is a significant source of pollu-
tion and more appropriately regulated by an individual WPDES
storm water permit.

(b)  The storm water discharger is not in compliance with the
terms and conditions of this chapter, or a general storm water dis-
charge permit issued under this subchapter.

(c)  Effluent limitations or standards are promulgated for a
storm water discharge.

(4) PETITION.  Any person may submit a written request to the
department that it take action under this section.

(5) REVOCATION OF GENERAL PERMIT COVERAGE.  If the depart-
ment determines that an industrial facility should be covered by
an individual WPDES permit, the department shall explain its
decision in writing to the permittee prior to revoking general per-
mit coverage and issuing an individual WPDES permit.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.27 Storm water pollution prevention plan.
(1) APPLICABILITY.  Any person who owns or operates a storm
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water discharge covered by a general or individual storm water
discharge permit shall prepare and implement an SWPPP.

(2) INCORPORATION BY REFERENCE.  When plans are developed
or activities conducted in accordance with other federal, state or
local regulatory programs that meet the requirements of this sec-
tion, the plans may be incorporated into the SWPPP by reference.

(3) PLAN  REQUIREMENTS.  The SWPPP shall contain, at a mini-
mum, the following items and provisions:

(a)  The SWPPP shall identify by job title the specific individ-
ual who has primary responsibility for all aspects of SWPPP
development and implementation and identify any other individu-
als concerned with SWPPP development or implementation, and
their respective roles.  The specific individual who has primary
responsibility shall develop, evaluate, maintain and revise the
SWPPP; and carry out the specific management actions identified
in the SWPPP, including: maintenance practices, monitoring
activities, preparing and submitting reports and serving as facility
contact for the department.

(b)  The SWPPP shall contain a short summary of the major
activities conducted at various locations throughout the facility.

(c)  The SWPPP shall include a drainage base map depicting
all of the following:

1.  How storm water drains on, through and from the facility
to groundwater, surface water or wetlands.

2.  The facility property.
3.  A depiction of the storm drainage collection and disposal

system including all surface and subsurface conveyances.
4.  Any secondary containment structures.
5.  The location of all outfalls that discharge channelized flow

to surface water, ground water or wetlands, including outfalls rec-
ognized as permitted outfalls under another WPDES permit, num-
bered for reference.

6.  The drainage area boundary for each outfall.
7.  The surface area in acres draining to each outfall, including

the percentage that is impervious such as paved, roofed or highly
compacted soil, and the percentage that is pervious such as grassy
areas and woods.

8.  Existing structural storm water controls.
9.  The name and location of receiving waters.
10.  The location of activities and materials that have the

potential to contaminate storm water.
(d)  The SWPPP shall summarize any results of available storm

water sampling data or other observations that characterize the
quality of storm water discharges or identifying sources of storm
water contamination.  Available data that characterizes the quality
of storm drainage discharges under dry weather flow conditions
shall also be included, except when the data has been or will be
reported to the department under another WPDES permit.

(e)  The SWPPP shall identify all potential source areas of
storm water contamination including:

1.  Outdoor manufacturing areas.
2.  Rooftops contaminated by industrial activity.
3.  Industrial plant yards.
4.  Storage and maintenance areas for material handling

equipment.
5.  Immediate access roads and rail lines.
6.  Material handling sites including storage, loading, unload-

ing, transportation, or conveyance of any raw material, finished
product, intermediate product and by−product or waste areas.

7.  Storage areas for raw materials, finished and intermediate
products including tank farms.

8.  Disposal or application of wastewater.
9.  Areas containing residual pollutants from past industrial

activity.
10.  Areas of significant soil erosion.

11.  Refuse sites.
12.  Vehicle maintenance and cleaning areas.
13.  Washing areas for equipment, vehicles, containers or

other material.
14.  Shipping and receiving areas.
15.  Manufacturing buildings.
16.  Residual treatment, storage and disposal sites.
17.  Any other areas capable of contaminating storm water

runoff.
(f)  Specific pollutants likely to be present in storm water as a

result of contact with source areas identified in par. (e) shall also
be listed.

(g)  The SWPPP shall identify all contaminated and uncontam-
inated sources of non−storm water discharges to the storm sewer
system and indicate which are covered by WPDES permits.  The
SWPPP shall contain the results of the non−storm water discharge
monitoring required by s. NR 216.28.  If monitoring is not feasible
due to the lack of suitable access to an appropriate monitoring
location, the SWPPP shall include a statement that the monitoring
could not be conducted and an explanation of the reasons why.

(h)  The SWPPP shall rely to the maximum extent practicable,
and to the extent it is cost effective, on the use of source area con-
trol best management practices that are designed to prevent storm
water from becoming contaminated at the site.  Source area con-
trol best management practices that are either proposed or in place
at the facility shall be indicated on the facility drainage base map.
The SWPPP shall provide for the use of the following applicable
source area control best management practices:

1.  Practices to control significant soil erosion.
2.  Good housekeeping measures, preventive maintenance

measures, visual inspections, spill prevention and response mea-
sures and employee training and awareness.

3.  Covering or enclosing salt storage piles so that neither pre-
cipitation nor storm water runoff can come into contact with the
stored salt; or, for facilities that use brine and have salt storage
piles on impervious curbed surfaces, a means of diverting contam-
inated storm water to a brine treatment system for process use.

4.  Use of a combination of precipitation control, containment,
drainage controls or diversions to control section 313 water prior-
ity chemicals potentially discharged through the action of storm
water runoff, leaching or wind.

(i)  The SWPPP shall maintain best management practices nec-
essary to maintain compliance with the performance standards in
s. NR 151.12 for those areas that are described in s. NR 151.12 (2).

(j)  The SWPPP shall identify pollutants that are likely to con-
taminate storm water discharges to waters of the state following
implementation of source area control best management prac-
tices.  Past sampling data collected at the facility or at sufficiently
similar outfalls at other facilities may be used in making this deter-
mination.  At a minimum, all of the following pollutants shall be
considered for their potential to contaminate storm water:

1.  Any pollutant for which an effluent limitation is contained
in any WPDES permit issued to the facility by the department.

2.  Any pollutant contained in a categorical effluent limitation
or pre−treatment standard to which the facility is subject.

3.  Any section 313 water priority chemical for which the
facility has reporting requirements and which has the potential for
contaminating storm water.

4.  Any other toxic or hazardous pollutants from present or
past activity at the site that remain in contact with precipitation or
storm water and which could be discharged to the waters of the
state and which are not regulated by another environmental pro-
gram.

5.  Any of the following parameters that might be present in
significant concentrations: oil and grease; acids or bases; total sus-
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pended solids; 5−day biological oxygen demand; chemical oxy-
gen demand.

(k)  When source area control best management practices are
not feasible, not cost effective or are inadequate to control storm
water pollution, or when the department determines source area
control best management practices are inadequate to achieve a
water quality standard, the SWPPP shall prescribe appropriate
storm water treatment practices as needed to reduce the pollutants
in contaminated storm water prior to discharge to waters of the
state.  Proposed or existing storm water treatment practices shall
be shown on the facility drainage basin map.  The SWPPP shall
provide for the following types of storm water treatment practices:

1.  Storm water significantly contaminated with petroleum
products shall be treated for oil and grease removal by an ade-
quately sized, designed and functioning wastewater treatment
device.  Coverage under an individual or general WPDES permit
is required for discharges of storm water from oil/water treatment
devices.

2.  Point source discharges of storm water contaminated by
significant amounts of sediment from eroding areas, including
bare earth industrial lots and ongoing industrial processes, shall
be treated by filtration or settling type practices.

(L)  The SWPPP shall include provisions for complying with
the monitoring requirements specified in s. NR 216.28.  The
SWPPP shall include a checklist of inspections to be made during
the annual facility site inspection described in s. NR 216.28 (2).
The SWPPP shall also identify for each outfall the type of moni-
toring that will be conducted, such as non−storm water discharge
monitoring; storm water discharge quality inspections; or chemi-
cal pollutant monitoring for facilities covered under a tier 1 per-
mit.  The following are requirements for facilities covered under
a tier 1 permit:

1.  A list of chemical parameters proposed for testing at each
outfall shall be included along with the analytic sample testing
procedures from ch. NR 219 that will be used to determine pollu-
tant concentrations.

2.  The list of chemical parameters shall include each of the
residual pollutants identified in par. (j), or an explanation of why
the pollutant should not be included in the chemical testing.

(m)  The SWPPP shall include an implementation schedule that
is consistent with the compliance schedule in the general storm
water discharge permit.

(n)  The SWPPP shall be signed in accordance with s. NR
216.22 (7) prior to submittal to the department.

(4) PLAN AMENDMENT.  A permittee shall amend an SWPPP if
any of the following circumstances occur:

(a)  When expansion, production increases, process modifica-
tions, changes in material handling or storage or other activities
are planned which will result in significant increases in the expo-
sure of pollutants to storm water discharged either to waters of the
state or to storm water treatment devices.  The amendment shall
contain a description of the new activities that contribute to the
increased pollutant loading, planned source control activities that
will be used to control pollutant loads, an estimate of the new or
increased discharge of pollutants following treatment and, when
appropriate, a description of the effect of the new or increased dis-
charge on existing storm water treatment facilities.

(b)  The facility finds through its comprehensive annual facility
site compliance inspection, quarterly visual inspection of storm
water quality, annual chemical storm water sampling or other
means that the provisions of the SWPPP are ineffective in control-
ling storm water pollutants discharged to waters of the state.

(c)  Upon written notice that the department finds the SWPPP
to be ineffective in achieving the conditions of the storm water dis-
charge permit applicable to the facility.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.28 Monitoring requirements.  (1) NON−STORM

WATER DISCHARGES.  The permittee shall evaluate all outfalls for
non−storm water discharges into the storm drainage system
beginning in the first year of permit coverage.  Evaluations shall
take place during dry periods.  The following are additional
requirements for evaluating non−storm water discharges:

(a)  Any monitoring shall be representative of non−storm water
discharges from the facility.

(b)  One of the following monitoring procedures shall be fol-
lowed:

1.  End of pipe screening shall consist of visual observations
made at least twice per year at each outfall of the storm sewer
collection system.  Observations shall be made at times when
non−storm water discharges from the facility are considered most
likely to occur.  Instances of dry weather flow, stains, sludges,
color, odor or other indications of a non−storm water discharge
shall be recorded; or

2.  A detailed testing of the storm sewer collection system may
be performed.  Testing methods include dye testing, smoke testing
or video camera observation.  Should the permittee use detailed
testing as an alternative, the department shall require a re−test
after 5 years or a lesser period as deemed necessary by the depart-
ment.

(c)  All permitted facilities shall maintain the results of their
non−storm water evaluations on site.  Facilities shall report the
results of the initial non−storm water evaluations to the depart-
ment within the SWPPP summary form required pursuant to s. NR
216.29 (1) (e).  Information reported shall include date of testing,
test method, outfall location, testing results and potential signifi-
cant sources of non−storm water discovered through testing.

Note:  The department storm water pollution prevention summary Form 3400−167
contains a table for recording the results of the non−storm water discharge evalua-
tions.

(d)  Any permittee unable to evaluate outfalls for non−storm
water discharges shall sign a statement certifying that this require-
ment could not be complied with, and include a copy of the state-
ment in the SWPPP.  The statement shall be submitted to the
department.

(e)  If a permittee identifies an unauthorized discharge of pollu-
tants, the permittee shall immediately cease the discharge and
contact the department to determine if a permit is required under
s. 283.31 or 283.35, Stats.

(2) ANNUAL SITE INSPECTIONS.  Permittees under this sub-
chapter shall perform and document the results of an annual facil-
ity site compliance inspection.  The inspection shall be adequate
to verify that the site drainage conditions and potential pollution
sources identified in the SWPPP remain accurate, and that the best
management practices prescribed in the SWPPP are being imple-
mented, properly operated and adequately maintained.  Informa-
tion reported shall include the inspection date, inspection person-
nel, scope of the inspection, major observations and revisions
needed in the SWPPP.

(3) QUARTERLY VISUAL INSPECTION.  Permittees under this sub-
chapter shall perform and document quarterly visual inspections
of storm water discharge quality at each outfall.  Inspections shall
be conducted within the first 30 minutes or as soon thereafter as
practical, but not to exceed 60 minutes, after runoff begins dis-
charging at the outfall.  The inspections shall include any observa-
tions of color, odor, turbidity, floating solids, foam, oil sheen or
other obvious indicators of storm water pollution.  Information
documented shall include: the inspection date, inspection person-
nel, visual quality of the storm water discharge and probable
sources of any observed storm water contamination.

(4) STORM WATER SAMPLING AND ANALYSIS.  Unless an alterna-
tive monitoring plan is required as part of the SWPPP, owners or
operators of facilities covered under a tier 1 general permit issued
under this subchapter or an individual WPDES permit issued
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under s. 283.31, Stats., containing tier 1 general permit require-
ments, or individual storm water discharge permits issued under
s. 283.33 (1) (a) and (d), Stats., shall perform annual chemical
storm water sampling at each outfall for those residual pollutants
listed in the permittee’s SWPPP as required by s. NR 216.27 (3)
(j).  The following are specific requirements for chemical storm
water monitoring:

(a)  The list of pollutants to be tested in the discharge at the out-
fall shall be identified in the facility monitoring plan portion of the
SWPPP.

(b)  When a facility has more than one outfall which have storm
water discharges substantially similar based on consideration of
industrial activity, significant materials and management, one
outfall may be selected to represent the group of similar outfalls
provided that this strategy has been clearly stated in the facility
monitoring plan and that the representative outfall is clearly iden-
tified as such on the drainage base map.  No more than 5 outfalls
with discharges representative of storm water discharged from the
facility need to be sampled.

(c)  After review of the facility monitoring plan portion of the
SWPPP, the department shall add additional pollutants to the
monitoring list if it has cause to do so based on a reasonable proba-
bility  that the pollutants will be present in storm water discharges
from the facility.  The department shall remove pollutants from the
monitoring list if it determines that continued monitoring for the
pollutant serves no further purpose.  Chemical monitoring may be
discontinued after submitting the second round of chemical moni-
toring results to the department with the annual facility site com-
pliance inspection report unless the department directs the permit-
tee otherwise.  The department shall require additional chemical
sampling within a tier 1 general permit for industrial facilities
where chemical monitoring has shown a reasonable potential that
the storm water discharge from an individual facility or a type of
industry will exceed a water quality standard.

(d)  Storm water samples shall be collected during the period
of March through November from rainfall events that produce
greater than 0.1 inch of rainfall and occur at least 72 hours after
a previous rainfall of 0.1 inch or greater.

(e)  Storm water samples shall be representative of the “first
flush” of storm water runoff at the outfall using one of the follow-
ing sampling methods:

1.  Composite sample shall be collected during the first 30
minutes of runoff.  At least 3 separate samples shall be collected
for compositing, and the collection of samples shall be evenly
spaced throughout the sampling period.  Composite samples are
required for all pollutants except those for which analytic tech-
niques require grab samples.

2.  A grab sample is required for all pollutants in storm water
discharged from a detention pond or other structure that has
greater than a 24−hour holding time for a representative storm.
The grab sample shall be representative of the storm water dis-
charge at the pond outfall.

3.  An alternative sampling collection time specified by the
department if the department determines it is necessary to obtain
a representation sample of storm water runoff from the site.

(f)  Monitoring samples shall be representative of the moni-
tored discharge.  Analytic testing shall be in conformance with ch.
NR 219, unless an alternate procedure is approved by the depart-
ment prior to the initiation of sampling.

(g)  For each storm water measurement or sample taken, the
permittee shall record and submit the following information to the
department in the annual facility site compliance inspection
reports described in s. NR 216.29 (2):

1.  The date, exact place, method and time of sampling or mea-
surements.

2.  The individual who performed the sampling or measure-
ments.

3.  The date the analysis was performed.
4.  The name of the certified laboratory which performed the

analysis.
5.  The analytical techniques or methods used.
6.  The results of the analysis.
7.  The estimated duration of the rainfall event, in hours, and

the estimated total amount of precipitation falling during the rain-
fall event, in inches.

(5) MONITORING EXCEPTIONS.  The department may waive spe-
cific monitoring requirements if one of the following applies:

(a)  An employee could not reasonably be present at the facility
at the time of the snowmelt or runoff event, or those attempts to
meet the monitoring requirement would endanger employee
safety or well being.

(b)  There were no snow melt or runoff events large enough to
conduct a quarterly visual inspection at an outfall.

(c)  The facility is inactive or remote, such as inactive mining
operations where monitoring and inspection activities are imprac-
tical or unnecessary.  At a minimum, the department shall estab-
lish an alternative requirement that the facilities make site inspec-
tions by a qualified individual at least once in every 3−year period.

(d)  The permittee can demonstrate to the department’s satis-
faction that the sources of storm water contamination are outside
of the facility’s property boundary and are not associated with the
facility’s activities.  The demonstration shall be presented in the
SWPPP and submitted to the department for evaluation.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.29 Compliance  and reporting requirements.
(1) REQUIREMENTS.  Facilities covered by permits issued under s.
NR 216.23 (1) or (2) are subject to the following requirements:

(a)  Owners or operators of proposed facilities that will have
one acre or more of land disturbing construction activities as part
of their construction, shall develop an SWPPP and submit an
SWPPP summary to the department at least 14 working days prior
to initiating land disturbing construction activities at the site or
submit a no exposure certification to the department pursuant to
s. NR 216.21 (3).

Note:  This timeline is consistent with the requirement to develop erosion control
and storm water management plans and submit a notice of intent under subch. III.

(b)  Owners or operators of other facilities shall develop an
SWPPP and submit an SWPPP summary to the department prior
to initiating industrial operations.

(c)  The SWPPP shall conform to the requirements specified in
s. NR 216.27 (3).

(d)  The SWPPP shall be kept at the facility and made available
to the department upon request.

(e)  The SWPPP summary shall be submitted on a standardized
department form.

Note:  The SWPPP summary Form 3400−167 may be obtained from the depart-
ment website at http://www.dnr.state.wi.us/org/water/wm/nps/stormwater/publica-
tions.htm, any regional office of the department, by writing to the Department of Nat-
ural Resources, Storm Water Program — WT/2, PO Box 7921, Madison, WI
53707−7921 or by calling the storm water program at (608) 267−7694.

(f)  The department shall notify the permittee if it determines
that the SWPPP summary is inadequate and may require the per-
mittee to submit the SWPPP for review.

(g)  The SWPPP summary shall include the results of the non−
storm water discharge evaluations, under s. NR 216.28 (1), and
shall indicate whether the SWPPP includes a storm water treat-
ment practice.  If an SWPPP includes a storm water treatment
practice, the department may require the submittal of plans and
specifications for review and approval pursuant to s. 281.41 (1),
Stats.

(2) ANNUAL SITE INSPECTION.  The first annual facility site
compliance inspection shall be conducted by the permittee within
12 months of the effective date of coverage under the general per-
mit.  Facilities covered under a tier 1 permit shall submit their first
inspection report to the department within 18 months of the effec-
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tive date of coverage under the permit and the second inspection
report within 30 months of the effective date of permit coverage.
The report shall be written on department forms, and shall contain
information from the inspection, the quarterly visual inspection
and the annual chemical monitoring.  Facilities covered under the
tier 2 permit shall keep the results of their annual facility site com-
pliance inspection and quarterly visual inspections on site for
department inspection.  Facilities covered under a tier 1 permit are
not required to submit inspection reports after submittal of the sec-
ond inspection report, unless so directed by the department.  How-
ever, these inspections and quarterly visual inspections shall still
be conducted; and results shall be kept on site for department
inspection.

(3) INSPECTION DATES.  The first quarterly visual inspection of
storm water discharge quality shall be conducted within 3 months
of the effective date of coverage under the permit.

(4) CHEMICAL SAMPLING DATES.  Owners and operators of
facilities covered under a tier 1 permit shall submit annual chemi-
cal monitoring results with the compliance inspection report
required under s. NR 216.28 (2) for the first 2 years following
SWPPP implementation.  The monitoring results shall include all
of the information specified in s. NR 216.28 (4) (g).

(5) BMP IMPLEMENTATION.  Unless an alternate implementa-
tion schedule is identified in the permit, the BMPs identified in the
SWPPP shall be implemented beginning at the start of industrial
operations.

(6) SWPPP AMENDMENTS.  The permittee shall correct defi-
ciencies in the original SWPPP.  The permittee shall amend the
SWPPP and notify the department in the event of any facility
operational changes that could result in additional significant
storm water contamination.

(7) RECORD RETENTION.  Records required under this sub-
chapter shall be retained for 5 years beyond the date that the record
was made and shall be made available to the department upon
request.

(8) SIGNATURE.  Reports required under this subchapter shall
be signed in accordance with s. NR 216.22 (7).

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.30 Permit fees.  (1) A storm water discharge per-
mit fee shall be paid annually by each industrial facility covered
by or holding a permit under this subchapter or a wastewater dis-
charge permit that incorporates storm water management require-
ments under this chapter.  Permit fees are due June 30 of each year.
The fee shall be either:

(a)  $260 for coverage under a tier 1 general industrial storm
water discharge permit under s. NR 216.21 (2) (a), an industry−
specific general industrial storm water discharge permit under s.
NR 216.24 with tier 1 requirements, or an individual WPDES per-
mit under s. 283.31, Stats., with tier 1 requirements,

(b)  $130 for coverage under a tier 2 general industrial storm
water discharge permit under s. NR 216.21 (2) (b), an industry−
specific general industrial storm water discharge permit under s.
NR 216.24 or an individual WPDES permit under s. 283.31,
Stats., with tier 2 requirements, or

(c)  $500 for coverage under an individual WPDES storm water
permit issued under s. 283.33 (1), Stats.

(2) Notwithstanding sub. (1), no fee may be charged under
this section for facilities that are regulated under a WPDES permit
developed specifically to address discharges from non−metallic
mining operations and that the department concurs are internally
drained and no pollutants are exposed that could contaminate
groundwater.  A non−metallic mining operation is internally
drained if all storm water that contacts disturbed areas or exca-
vated material is directed to onsite seepage areas that are entirely
confined and retained within the property boundaries of the site.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.31 Permit coverage transfers.  A permittee
who will no longer control the permitted industrial facility may
request that permit coverage be transferred to the person who will
control the industrial facility.  The transfer request shall be signed
by both the permittee and the new owner or operator and sent via
certified or registered mail to the department.  The department
may require additional information including a notice of intent to
be filed prior to transferring permit coverage.  Coverage is not
transferred until the department sends notification of transfer
approval to the new owner or operator.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.32 Permit termination.  (1) If the owner or oper-
ator of a facility no longer claims coverage under any general or
individual permit for the discharge of storm water from industrial
activity under this subchapter, the permittee shall submit a signed
notice of termination to the department.

(2) A notice of termination shall be submitted on forms avail-
able from the department.  Data submitted in the notice of termina-
tion forms shall be used as a basis for terminating coverage under
this subchapter.

(3) The notice of termination form shall be signed in accord-
ance with the signature requirements in s. NR 216.22 (7).

(4) Termination of coverage under this subchapter shall be
effective upon receipt of written confirmation from the depart-
ment by the permittee.

Note:  Notice of termination forms may be obtained from the department website
at http://www.dnr.state.wi.us/org/water/wm/nps/stormwater/publications.htm, any
regional office of the department, by writing to the Department of Natural Resources,
Storm Water Program — WT/2, PO Box 7921, Madison, WI 53707−7921 or by call-
ing the storm water program at (608) 267−7694.

(5) Notice of termination forms shall be filed with the appro-
priate department regional office or with the Department of Natu-
ral Resources, Storm Water Program — WT/2, PO Box 7921,
Madison, WI 53707−7921.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

Subchapter III — Construction Site Storm Water
Discharge Permits

NR 216.41 Purpose.   The purpose of this subchapter is to
establish criteria defining those construction site activities that
constitute discharges needing a WPDES storm water permit for
landowners of construction sites that require coverage under a
WPDES permit for storm water discharges; and the requirements
for filing a WPDES permit application for a construction site, as
required by s. 283.33, Stats.; to prescribe the form of the WPDES
permit application pursuant to s. 283.37, Stats.; to specify the
number of working days within which the department will indi-
cate its intended action on a WPDES permit application or request
for modification, pursuant to s. 227.116 (1), Stats.; and to specify
the erosion control and storm water management that is required
at construction sites regulated under this subchapter.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.415 Authorized local program.  (1) PURPOSE.

The purpose of this section is to promote efficient, integrated
administration of state and municipal construction site erosion
control and storm water management programs.  A municipality
with an authorized local program will be the primary entity fulfil-
ling the technical and administrative responsibilities to assure
compliance with both local and state construction site erosion
control and storm water management requirements.  Authorized
local programs simplify the permitting process for landowners
and operators responsible for complying with state and local laws
and facilitate the integration of erosion control and storm water
requirements with other local planning and zoning functions.  The
department retains its authority to take enforcement against indi-
vidual landowners and operators for violations of this chapter.
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(2) VOLUNTARY  PARTICIPATION.  Any municipality may apply
to the department for authorization of its local program under this
section.

(3) APPLICATION AND APPROVAL PROCESS.  (a)  A municipality
seeking approval from the department for an authorized local pro-
gram shall submit an application on forms available from the
department.  Applications shall be submitted by October 1 of the
year prior to anticipated operation of an authorized local program.

(b)  The department shall review the application and any other
relevant information and determine whether to authorize the local
program.  The department shall base its decision on the applicant’s
ability to meet the requirements in subs. (5) and (6).  The depart-
ment shall notify the applicant in writing of its decision.  If the
application is denied, the department shall identify the reasons for
denial.

(c)  Department authorization of a local program shall remain
effective until termination or discontinuation under sub. (10).

(4) STATE COVERAGE.  Any landowner of a construction site
that is regulated by an authorized local program under this section
is deemed to be covered under a department construction site
storm water discharge permit issued pursuant to this subchapter
and shall comply with the requirements of the department’s per-
mit.  The department may enforce against the landowner of a con-
struction site for violation of the permit.

(5) PROGRAM REQUIREMENTS.  (a)  The municipality shall have
the legal authority and resources to implement and enforce the
requirements of this subchapter.

(b)  The municipality shall adopt, implement and enforce an
ordinance with erosion control and storm water management
requirements that comply with the requirements of subchs. III  and
IV of ch. NR 151.

Note:  Municipalities may wish to use the model ordinances within ch. NR 152 to
guide them in developing their erosion control and storm water management ordinan-
ces.  This section does not give the municipality authority to regulate certain agri-
cultural, commercial and transportation projects that are exempt pursuant to s. NR
216.42 (2) to (11) from the requirement to obtain a permit under this subchapter.

(c)  The municipality shall implement a program to inform the
public that it has an authorized local program under which land-
owners are to apply for erosion control and storm water manage-
ment approval under this subchapter via the municipality.

(d)  The program requirements in this subsection and subs. (6)
to (8) may be provided through municipal staff, intergovernmen-
tal agreements or use of professional service contracts.

(6) APPLICATION.  For construction sites regulated under this
subchapter, all of the following apply:

(a)  A municipality operating an authorized local program shall
clearly identify in writing to applicants seeking municipal erosion
control and storm water management approval, that applicants
will also be granted coverage under the department’s general con-
struction site storm water discharge permit pursuant to sub. (4).

(b)  A municipality operating an authorized local program shall
require that landowners submit a copy of the department’s notice
of intent or an equivalent application form to request municipal
erosion control and storm water management approval.  An equiv-
alent application form shall comply with the signature require-
ments under s. NR 216.43 (3).  The submittal of a complete
application to a municipality operating an authorized local pro-
gram by a landowner constitutes submittal to the department of a
notice of intent under s. NR 216.43.  The application that is
required under this paragraph shall be sent to the department if the
department requests a copy.

(c)  1.  The 14−working day timeline for permit coverage
authorization granted under s. NR 216.44 does not apply to con-
struction sites regulated by an authorized local program under this
section.

2.  Under this section, the notice of intent or equivalent
application shall be submitted by the landowner to the municipal-
ity operating the authorized local program at least 30 calendar

days prior to the anticipated commencement of any land disturb-
ing construction activities.  Unless notified to the contrary by the
municipality or the department, a landowner who has submitted
a notice of intent or equivalent application in accordance with this
section is authorized to discharge storm water from a construction
site under the terms and conditions of the department’s general
construction site storm water discharge permit 30 calendar days
after the date that the municipality operating the authorized local
program receives the notice of intent or equivalent application.
The municipality may grant coverage to a landowner in a period
of less than 30 days.

(7) SITE REVIEW.  A municipality operating an authorized local
program shall perform the following for applications for construc-
tion site approval under this section:

(a)  Using information made available by the department,
screen applications to identify projects that may be affected by
any of the following:

1.  Wetland water quality standards provisions in ch. NR 103.
2.  Endangered and threatened resource protection require-

ments of s. 29.604, Stats., and ch. NR 27.
3.  Rules pertaining to any historic property that is a listed

property, on the inventory or on the list of locally designated his-
toric places under s. 44.45, Stats.

Note:  Historic properties include archaeological sites, burial sites and historic
structures.  The municipality screens projects to help landowners identify conflicts
with the requirements listed under par. (a), but it is the landowner’s responsibility to
meet the requirements listed under par. (a) regardless of whether or not the authorized
local program identifies concerns.

(b)  Where the municipality identifies that a proposed construc-
tion site may be affected by requirements listed under par. (a),
direct the landowner to the appropriate state agency to resolve
concerns or obtain proper authorization as appropriate.

Note:  The construction site storm water discharge permit issued pursuant to this
subchapter expressly requires that the construction project be conducted in accord-
ance with the requirements listed under par. (a).

(c)  Review proposed projects for compliance with the munici-
pality’s erosion control and storm water management ordinance.

Note:  A municipality operating an authorized local program has the authority to
grant general permit coverage under this subchapter.  However, projects that require
a permit under ch. 30, Stats., or water quality certification for work within wetlands
must still obtain those permits and approvals directly from the department.

(8) RECORDS, ANNUAL REPORT AND FEES.  (a)  The municipality
shall maintain applications, inspection records and other relevant
information necessary to administer an authorized local program.

(b)  A municipality shall submit a written annual report to the
department by March 31, based on the activities undertaken dur-
ing the previous calendar year of authorized local program opera-
tion.  The annual report shall include the following:

1.  Name, address and phone number of person responsible for
administering the municipality’s authorized local program.

2.  Construction project name and legal address of projects
that have been granted initial coverage under this section in the
previous calendar year and the acreage of land disturbance at each
of those sites.

3.  An estimate of the number of construction site inspections
performed and citations issued.

(c)  The application fee payable by the landowner to the depart-
ment under s. NR 216.43 (2) is waived for each landowner who
applies to an authorized local program, and in lieu of these indi-
vidual payments, the municipality shall submit an annual fee to
the department.  This fee shall be paid by March 31 based on the
previous calendar year of operation as an authorized local pro-
gram.  The annual fee is $75.00 for each construction site that the
municipality approves under this section during the previous cal-
endar year but in no case less than $500 nor more than $3,500 in
total.

(9) DEPARTMENT AUDIT.  (a)  The municipality shall provide the
department with relevant information requested by the depart-
ment to evaluate the municipality’s effectiveness in administering
its authorized local program.

ADDENDUM 44

Case: 12-2969      Document: 30-1            Filed: 02/06/2013      Pages: 133

https://docs.legis.wisconsin.gov/current/registerb
https://docs.legis.wisconsin.gov/document/administrativecode/official
https://docs.legis.wisconsin.gov/document/administrativecode/official
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.415(5)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.415(6)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.415(10)
https://docs.legis.wisconsin.gov/document/administrativecode/subch.%20III%20of%20ch.%20NR%20151
https://docs.legis.wisconsin.gov/document/administrativecode/subch.%20IV%20of%20ch.%20NR%20151
https://docs.legis.wisconsin.gov/document/administrativecode/subch.%20IV%20of%20ch.%20NR%20151
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20152
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.42(2)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.42(2)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.42(11)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.415(6)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.415(8)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.415(4)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.43(3)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.43
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.44
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20103
https://docs.legis.wisconsin.gov/document/statutes/29.604
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%2027
https://docs.legis.wisconsin.gov/document/statutes/44.45
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.415(7)(a)
https://docs.legis.wisconsin.gov/document/statutes/ch.%2030
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.43(2)


148−2 NR 216.415 WISCONSIN ADMINISTRATIVE CODE

The Wisconsin Administrative Code on this web site is current through the last published Wisconsin Register. See also Are the Codes on
this Website Official?Register December 2011 No. 672

(b)  The municipality shall cooperate with the department in
performing site inspections.

(10) PROGRAM TERMINATION.  (a)  To discontinue operation of
an authorized local program, a municipality shall do all of the fol-
lowing:

1.  Notify the department by letter of program termination at
least 30 days prior to discontinuation of an authorized local pro-
gram and include reasons for termination.

2.  Inform landowners of construction sites and the public at
least 30 days prior to discontinuation of an authorized local pro-
gram that the department will be taking over as the primary
enforcing agency under this subchapter.

3.  Send the department a copy of all construction site applica-
tions and other relevant information where approval under this
section was granted and coverage has not been terminated.

4.  Provide the department with the annual report as required
under sub. (8) (b).

5.  Provide the department with its shared application revenue
for projects that the municipality granted coverage to over the past
calendar year in accordance with sub. (8) (c).

(b)  The department shall notify a municipality of any deficien-
cies in complying with the authorized local program requirements
of this section.  The municipality shall be given a reasonable
opportunity to correct deficiencies in complying with this section.
If  the municipality is unable to correct deficiencies or the depart-
ment determines that the municipality has had continued occur-
rences of noncompliance with the requirements of this section, the
department may terminate the authorization of a municipality’s
local program.  The department shall notify the municipality by
letter at least 30 days prior to termination.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.42 Applicability .  (1) CONSTRUCTION SITES OF

ONE ACRE OR MORE OF LAND DISTURBANCE.  Except as provided in
subs. (2) to (11), a notice of intent shall be filed with the depart-
ment pursuant to s. NR 216.43 or to an authorized local program
pursuant to s. NR 216.415 by any landowner who intends to create
a point source discharge of storm water from a construction site
to waters of the state.  The landowner of the construction site regu-
lated by this subchapter shall comply with all applicable provi-
sions of this subchapter and the appropriate WPDES permit issued
pursuant to this subchapter.

(2) AGRICULTURE.  Storm water discharges from planting,
growing, cultivating and harvesting of crops for human or live-
stock consumption and pasturing or yarding of livestock, includ-
ing sod farms and tree nurseries are not regulated by this sub-
chapter.  This exemption does not include the construction of
structures such as barns, manure storage facilities or barnyard run-
off control systems.

(3) SILVICULTURE.  Storm water discharges from silviculture
activities, including tree nursery operations, tree harvesting
operations, reforestation, tree thinning, prescribed burning, and
pest and fire control are not regulated by this subchapter.  Clearing
and grubbing of an area of a construction site is not a silviculture
activity.

Note:  Certain lumber, wood and paper product manufacturers may require cover-
age under a general industrial WPDES permit for storm water discharges pursuant to
subch. II.  A silviculture activity may require approval pursuant to ch. 30 or 31, Stats.,
or an U.S. army corps of engineers section 404 permit under 33 USC 1344.

(4) COMMERCIAL BUILDINGS.  Storm water discharges from
construction sites for public buildings and buildings that are
places of employment regulated by the department of safety and
professional services pursuant to s. 101.1206, Stats., in a manner
which is equivalent to this subchapter shall be deemed to hold a
WPDES permit issued pursuant to this subchapter.

(5) DEPARTMENT OF TRANSPORTATION PROJECTS.  Storm water
discharges from projects directed and supervised by the depart-

ment of transportation, regulated by ch. Trans 401, and subject to
the department of transportation and department of natural
resources liaison cooperative agreement, if in compliance with ch.
Trans 401 and the liaison cooperative agreement shall be deemed
to be in compliance with s. 283.33, Stats., and the requirements of
this subchapter.  The department of transportation shall notify the
department of projects under this subsection which shall consti-
tute the notice of intent for these projects.

(6) OTHER ENVIRONMENTAL PROGRAMS.  If a storm water dis-
charge is in compliance with a department permit or approval
which includes storm water control requirements that are at least
as stringent as requirements under this subchapter, the department
may determine that a facility is in compliance with permit cover-
age required under s. 283.33, Stats., and will not be required to
hold a separate permit under s. 283.33, Stats.

(7) MILL AND CRUSH OPERATION.  If construction activity does
not result in land disturbing construction activity including a mill
and crush operation that does not have soil disturbance, filling or
road shoulder grading, the activity is not regulated under this sub-
chapter.

(8) ROUTINE MAINTENANCE.  Routine maintenance for project
sites that involve under 5 acres of land disturbance that is per-
formed to maintain the original line and grade, hydraulic capacity,
or original purpose of the facility is not regulated under this sub-
chapter.

(9) ONE− AND TWO−FAMILY  DWELLINGS.  Storm water dis-
charges from construction sites of one− and two−family dwellings
regulated by the department of safety and professional services
pursuant to s. 101.653, Stats., in a manner which is equivalent to
the requirements of this subchapter as determined by the depart-
ment in writing, shall be deemed to hold a WPDES permit issued
pursuant to this subchapter.

Note:  The Department of Natural Resources concurs that the Department of
Safety and Professional Service’s erosion control and storm water management
requirements for one− and two−family dwellings are equivalent to this subchapter.
Consequently, landowners of construction sites of one− and two−family dwellings
where there is one acre or more of land disturbance and who comply with the Depart-
ment of Safety and Professional Service’s requirements do not need to apply sepa-
rately to the Department of Natural Resources for construction site storm water dis-
charge permit coverage.

(10) OIL AND GAS INDUSTRY.  Storm water discharges from
construction sites that disturb from one to 5 acres of land and that
are associated with construction activity at oil and gas explora-
tion, production, processing or treatment operations or transmis-
sion facilities are exempt from this subchapter until March 10,
2005.

(11) QUARTER MILE SEPARATION.  Where discrete construction
projects within a larger common plan of development or sale are
located at least 1/4 mile apart and the area between the projects is
not being disturbed, each individual project may be treated as a
separate plan of development or sale provided any interconnect-
ing road, pipeline or utility project that is part of the same “com-
mon plan” is not concurrently being disturbed.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04; correction in
(4), (9) made under s. 13.92 (4) (b) 6., 7., Stats., Register December 2011 No. 672.

NR 216.43 Notice of intent requirements.  (1) FORMS.

The landowner shall submit a notice of intent to the department on
forms available from the department.  Data submitted in the notice
of intent forms shall be used as a basis for conferring coverage
under a WPDES storm water permit.

Note:  Notice of intent forms may be obtained from the department website at
http://www.dnr.state.wi.us/org/water/wm/nps/stormwater/publications.htm, any
regional office of the department, by writing to the Department of Natural Resources,
Storm Water Program — WT/2, PO Box 7921, Madison, WI 53707−7921 or by call-
ing the storm water program at (608) 267−7694.

(2) APPLICATION FEE.  A storm water construction site applica-
tion fee defined by Table 5 shall be submitted to the department
with the notice of intent.
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Table 5
Acres of Land Disturbance Application Fee

Less than 5 $140
5 or more and less than 25 $235
25 or greater $350

(3) SIGNATURE REQUIREMENTS.  The notice of intent form shall
be signed by the landowner as follows:

(a)  In the case of a corporation, by a principal executive officer
of at least the level of vice president or by the officer’s authorized
representative having overall responsibility for the operation of
the site for which a permit is sought.

(b)  In the case of a limited liability company, by a member or
manager.

(c)  In the case of a partnership, by a general partner.
(d)  In the case of a sole proprietorship, by the proprietor.
(e)  For a unit of government, by a principal executive officer,

ranking elected official or other duly authorized representative.
History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.44 Notice of intent deadline.  (1) Except as
provided under sub. (3), a landowner required to obtain WPDES
permit coverage for storm water discharges from a construction
site shall submit a completed notice of intent, via certified or regis-
tered mail, in accordance with the requirements of this subchapter.
The notice of intent shall be submitted so that it is received by the
department at least 14 working days prior to the commencement
of any land disturbing construction activities.  Unless notified by
the department to the contrary, a landowner who has submitted a
notice of intent in accordance with the provisions of this sub-
chapter is authorized to discharge storm water from a construction
site under the terms and conditions of the general construction site
storm water discharge permit 14 working days after the date that
the department receives the notice of intent or upon receipt of noti-
fication from the department that the construction site is covered
under the general construction site discharge permit.  The land-
owner becomes the permittee once the construction site is autho-
rized permit coverage.

(2) A site−specific erosion control and storm water manage-
ment plan pursuant to ss. NR 216.46 and 216.47 shall be com-
pleted by the landowner prior to submitting the notice of intent to
the department under sub. (1) and shall be updated as appropriate
pursuant to s. NR 216.50.  The erosion control and storm water
management plans shall be submitted to the department upon
request so that it may evaluate whether the plans comply with ss.
NR 216.46 and 216.47.  The department may withhold permit
coverage as necessary until it verifies that the plans comply with
ss. NR 216.46 and 216.47.

Note:  The department encourages landowners and their representatives to consult
with the department’s regional storm water staff prior to local plan approval on the
conceptual plans for erosion control and storm water management.  Department
regional storm water staff can be identified through the department website at
http://www.dnr.state.wi.us/org/water/wm/nps/stormwater.htm or by calling the
storm water program at (608) 267−7694.

(3) If  the construction site is located in an area regulated by an
authorized local program pursuant to s. NR 216.415, the land-
owner shall apply for storm water discharge approval to the autho-
rized local program.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.45 Incomplete notice of intent and time limit
for  department decision.  (1) Within 14 working days after
the date the department receives the notice of intent, the depart-
ment may require an applicant to submit data that the department
has identified as being necessary to complete any deficient notice
of intent or may require the applicant to submit a complete new
notice of intent when the deficiencies are extensive or the appro-
priate form has not been used.

(2) The department shall refund to the applicant the stormwa-
ter construction site storm water discharge permit application fee
paid under s. NR 216.43 (2) if the department does not make a
determination on the permit application within 45 business days
of receipt of the information required under sub. (1).  In this sub-
section, “business day” means any day except Saturday, Sunday
and state holidays as designated in s. 230.35 (4) (a), Stats.  This
subsection does not apply to permit applications related to mining,
as defined in s. 293.01 (9), Stats., prospecting, as defined in s.
293.01 (18), Stats., or nonmetallic mining, as defined in s. 295.11
(3), Stats.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.455 Proof of permit coverage.  (1) A copy of
the notice of intent or other documentation that storm water dis-
charges from the site are covered under a construction site storm
water discharge permit shall be kept with building plans on the
construction site and with the landowner.

(2) The permittee shall post a permit certificate in a conspicu-
ous place on the construction site.  The department shall make a
permit certificate available.  An authorized local program under
s. NR 216.415 may make its own permit certificate or equivalent
notice for posting.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.456 Responsible parties.  (1) The permittee or
landowner required to submit a notice of intent under this sub-
chapter is responsible for complying with this subchapter.

(2) An operator shall comply with this subchapter where the
operator has a contract or other agreement with the landowner to
meet the requirement.

Note:  General contractors, landscape architects, project designers and inspectors
are responsible for the particular services that they provide to a landowner to comply
with the requirements of this subchapter.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.46 Erosion control plan requirements.
(1) SITE−SPECIFIC PLAN.  The permittee or landowner required to
submit a notice of intent under this subchapter shall develop a
site−specific erosion control plan for each construction site regu-
lated by this subchapter.  The permittee or landowner required to
submit a notice of intent under this subchapter, or their representa-
tive, shall implement and maintain as appropriate all best manage-
ment practices specified in the erosion control plan from the start
of land disturbing construction activities until final stabilization
of the construction site.

(2) PERFORMANCE STANDARDS.  The construction site erosion
control plan shall meet the applicable performance standards in
either s. NR 151.11 for construction sites that are not transporta-
tion facilities or s. NR 151.23 for transportation facility construc-
tion sites.

Note:  Pursuant to s. NR 151.32 (2), the department maintains a list of technical
standards that it has determined adequate and effective for designing best manage-
ment practices to control erosion and sediment runoff.  Contact the department storm
water program in the Bureau of Watershed Management at (608) 267−7694 to obtain
a copy of this list.  Transportation facilities regulated under ch. Trans 401 generally
have a 2−step plan development process of an erosion control plan (ECP) that con-
tains design requirements and then development of an erosion control implementa-
tion plan (ECIP) that includes implementation details.  This subchapter requires an
erosion control plan that is equivalent to the ch. Trans 401 ECP and ECIP plans put
together.

(3) PLAN  COMPLETION.  The erosion control plan shall be com-
pleted prior to the submittal of a notice of intent to the department
and shall be updated as appropriate pursuant to s. NR 216.50.

(4) REQUIRED INFORMATION.  The construction site erosion
control plan shall include, at a minimum, the following items:

(a)  Description of the construction site and the nature of the
land disturbing construction activity, including representation of
the limits of land disturbance on a USGS 7.5−minute series topo-
graphical map.
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(b)  Description of the intended sequence of major land disturb-
ing construction activities for major portions of the construction
site, such as grubbing, excavation or grading.

(c)  Estimates of the total area of the construction site and the
total area of the construction site that is expected to be disturbed
by land disturbing construction activities.

(d)  Available data describing the surface soil as well as sub-
soils.

(e)  Wherever permanent infiltration devices will be employed
or were evaluated, the depth to the nearest seasonal high ground-
water elevation or top of bedrock shall be identified as outlined in
s. NR 216.47 (3).

(f)  Name of immediate named receiving water from the United
States geological service 7.5−minute series topographic maps.

(5) SITE MAP REQUIREMENTS.  Each construction site map shall
include all of the following:

(a)  Existing topography and drainage patterns, roads and sur-
face waters.

(b)  Boundaries of the construction site.
(c)  Drainage patterns and approximate slopes anticipated after

major grading activities.
(d)  Areas of soil disturbance.
(e)  Location of major structural and non−structural controls

identified in the erosion control plan.
(f)  Location of areas where stabilization practices will be

employed.
(g)  Areas that will be vegetated following land disturbing con-

struction activities.
(h)  Area and location of wetland acreage on the construction

site and locations where storm water is discharged to a surface
water or wetland within one−quarter mile downstream of the con-
struction site.

(i)  Areas used for infiltration of post−construction storm water
runoff.

(j)  An alphanumeric or equivalent grid overlying the entire
construction site.

(6) EROSION AND SEDIMENT CONTROL BEST MANAGEMENT

PRACTICES.  The erosion control plan shall include a description of
appropriate erosion and sediment control best management prac-
tices that will be installed and maintained at the construction site
to prevent pollutants from reaching waters of the state.  The ero-
sion control plan shall clearly describe the appropriate erosion and
sediment control best management practices for each major land
disturbing construction activity and the timing during the period
of land disturbing construction activity that the erosion and sedi-
ment control best management practices will be implemented.
The description of erosion and sediment control best management
practices shall include the following requirements:

(a)  Description of any interim and permanent stabilization
practices, including a schedule for implementing the practices.
The erosion control plan shall ensure that existing vegetation is
preserved where attainable and that disturbed portions of the con-
struction site are stabilized.

(b)  Description of any structural practices to divert flow away
from exposed soils, store flows or otherwise limit runoff and the
discharge of pollutants from the construction site.  Unless other-
wise specifically approved in writing, structural measures shall be
installed on upland soils.

(c)  Management of overland flow at all areas of the construc-
tion site, unless otherwise controlled by outfall controls.

(d)  Trapping of sediment in channelized flow.
(e)  Staging land disturbing construction activities to limit

exposed soil areas subject to erosion.
(f)  Protection of downslope drainage inlets where they occur.
(g)  Minimization of tracking at all vehicle and equipment entry

and exit locations of the construction site.

(h)  Clean up of off−site sediment deposits.
(i)  Proper disposal of building and waste material.
(j)  Stabilization of drainage ways.
(k)  Installation of permanent stabilization practices as soon as

possible after final grading.
(L)  Minimization of dust to the maximum extent practicable.
(7) MATERIAL.  No solid materials, including building materi-

als, may be discharged in violation of ch. 30 or 31, Stats., or 33
USC 1344 or an U.S. army corps of engineers section 404 permit
issued under 33 USC 1344.

(8) NON−EROSIVE FLOW.  Velocity dissipation devices shall be
placed at discharge locations and along the length of any outfall
channel as necessary to provide a non−erosive flow from the
structure to a watercourse so that the natural physical and biologi-
cal characteristics and functions are maintained and protected.

(9) INSPECTIONS.  The landowner, or the landowner’s repre-
sentative, shall inspect erosion and sediment control practices
weekly, and within 24 hours following a rainfall of 0.5 inches or
greater.  Written documentation of each inspection shall be main-
tained at the construction site and shall include the time, date and
location of inspection, the phase of land disturbance at the con-
struction site, person conducting the inspection, assessment of
control practices, and a description of any erosion or sediment
control measure installation or maintenance performed in
response to the inspection.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.47 Storm water management plan require-
ments.   Pollution caused by storm water discharges from the con-
struction site after construction is completed, including rooftops,
parking lots, roadways and the maintenance of grassed areas, shall
be addressed by a storm water management plan.  A storm water
management plan shall be developed prior to submitting a notice of
intent to the department and shall comply with all of the following:

(1) PERFORMANCE STANDARDS.  The storm water management
plan shall meet the applicable performance standards in either s.
NR 151.12 for construction sites that are not transportation facili-
ties or s. NR 151.24 for transportation facility construction sites.

(2) PRACTICES DURING CONSTRUCTION.  The plan shall include
a description of the management practices that will be installed
during the construction process to control total suspended solids
and peak flow, enhance infiltration, maintain or restore protective
areas and to reduce petroleum in runoff that will occur after con-
struction operations have been completed.  Storm water man-
agement practices shall be in accordance with applicable state and
local regulations.

(3) GROUNDWATER LIMITATIONS.  When permanent infiltration
systems are used, appropriate on−site testing shall be conducted to
determine if seasonal high groundwater elevation or top of bedrock
is within 5 feet of the bottom of the proposed infiltration system.

(4) SEPARATION DISTANCES.  Storm water management prac-
tices shall be adequately separated from wells to prevent contami-
nation of drinking water, and the following minimum separation
distances shall be met:

(a)  Storm water infiltration systems and ponds shall be located
at least 400 feet from a well serving a community water system
unless the department concurs that a lesser separation distance
would provide adequate protection of a well from contamination.

(b)  Storm water management practices shall be located with
a minimum separation distance from any well serving a non−
community or private water system as listed within s. NR 812.08.

Note:  Chapter NR 815, when promulgated, will regulate injection wells including
storm water injection wells.

(5) LONG−TERM MAINTENANCE.  For any permanent structures,
provisions shall be made for long−term maintenance with the
municipality or other responsible party.  A copy of the long−term
maintenance agreement shall be submitted to the department
with the notice of intent unless the department agrees that it may

ADDENDUM 47

Case: 12-2969      Document: 30-1            Filed: 02/06/2013      Pages: 133

https://docs.legis.wisconsin.gov/current/registerb
https://docs.legis.wisconsin.gov/document/administrativecode/official
https://docs.legis.wisconsin.gov/document/administrativecode/official
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20216.47(3)
https://docs.legis.wisconsin.gov/document/statutes/ch.%2030
https://docs.legis.wisconsin.gov/document/statutes/ch.%2031
https://docs.legis.wisconsin.gov/document/usc/33%20USC%201344
https://docs.legis.wisconsin.gov/document/usc/33%20USC%201344
https://docs.legis.wisconsin.gov/document/usc/33%20USC%201344
https://docs.legis.wisconsin.gov/document/cr/2003/28
https://docs.legis.wisconsin.gov/document/register/583/b/toc
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20151.12
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20151.24
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20812.08
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20815


148−5  NR 216.50DEPARTMENT OF NATURAL RESOURCES

The Wisconsin Administrative Code on this web site is current through the last published Wisconsin Register. See also Are the Codes on this
Website Official? Register December 2011 No. 672

be submitted by an alternative date prior to termination of permit
coverage.  The department may withhold permit coverage until
the long−term maintenance agreement is submitted to the
department.

Note:  There may be valid reasons that a maintenance agreement could not be
secured prior to submittal of a notice of intent.  However, the long−term maintenance
agreement is an important requirement and the department wants to ensure that
appropriate steps are being taken to secure the agreement.  For regional treatment
structures, the department encourages the landowner to obtain a municipal agreement
for long−term maintenance of regional treatment structures.  Long−term storm water
management practices shall be maintained after permit termination in accordance
with s. NR 216.005.

(6) MANAGEMENT PRACTICES.  Best management practices to
control impacts from storm water runoff include infiltration sys-
tems, wet detention ponds, constructed wetlands, grassed swales,
vegetative protective areas, reduced imperviousness, beneficial
reuse such as irrigation or toilet flushing, combinations of these
practices, or other methods which do not cause significant adverse
impact on the receiving surface water or groundwater.  The plan
shall include an explanation of the technical basis used to select
the best management practices.

Note:  Pursuant to s. NR 151.32 (2), the department maintains a list of technical
standards that it has determined adequate and effective for designing best manage-
ment practices to control storm water runoff.  Contact the department storm water
program in the Bureau of Watershed Management at (608) 267−7694 to obtain a copy
of this list.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.48 Reporting and monitoring requirements.
(1) RECORDS.  The permittee or landowner required to submit a
notice of intent under this subchapter shall retain records of all con-
struction site inspections, copies of all  reports and plans required by
the permit, and records of all data used to obtain coverage under the
permit.  Minimum periods of retention are as follows:

(a)  The erosion control and storm water management plans and
amendments to the erosion control and storm water management
plans shall be retained at the construction site until permit cover-
age is terminated in accordance with s. NR 216.55.

(b)  All reports required by this subchapter or information sub-
mitted to obtain permit coverage under this subchapter, including
the erosion control and storm water management plans, amend-
ments and background information used in their preparation, shall
be kept for a period of at least 3 years from the date of notice of
termination.

Note:  The storm water management plan and long−term maintenance agreement
should be kept as long as necessary to document proper maintenance of long−term
storm water best management practices in accordance with s. NR 151.12 or 151.24.

(2) LOCAL APPROVALS.  A landowner operating a construction
site under approved municipal sediment and erosion plans, grad-
ing plans or storm water management plans shall also submit
signed copies of the notice of intent to the local agency approving
the plans.  If storm water from the construction site discharges to
a municipal separate storm sewer system that is regulated under
a municipal storm water discharge permit issued pursuant to
subch. I, then a signed copy of the notice of intent shall also be sent
to the operator of the system.

(3) ADDITIONAL  INFORMATION.  Upon request by the depart-
ment, the permittee or landowner required to submit a notice of
intent under this subchapter shall provide a copy of the erosion
control and storm water management plans, construction site
inspections and any additional data requested, within 5 working
days to the department, to the operator of the municipal storm
sewer system that receives the storm water discharge, and any
municipal agency approving sediment and erosion plans, grading
plans or storm water management plans.  Additional information
may be requested by the department for resource waters that
require additional protection such as outstanding or exceptional
resource waters, or other sensitive water resources.

(4) INSPECTIONS AND MAINTENANCE.  The permittee or land-
owner required to submit a notice of intent under this subchapter
shall:

(a)  Conduct the following construction site inspections:

1.  Weekly inspections of implemented erosion and sediment
control best management practices.

2.  Inspections of erosion and sediment controls within 24
hours after a precipitation event of 0.5 inches or greater.  A precip-
itation event may be considered to be the total amount of precipita-
tion recorded in any continuous 24−hour period.

(b)  Repair or replace erosion and sediment control best man-
agement practices as necessary within 24 hours of an inspection
or department notification that repair or replacement is needed.

(c)  Maintain, at the construction site or available via an Inter-
net website, weekly written reports of all inspections conducted
by or for the permittee or landowner required to submit a notice
of intent under this subchapter.  The landowner shall notify the
department of all appropriate Internet addresses to access the
weekly inspection records.  Weekly inspection reports shall
include all of the following:

1.  The date, time and location of the construction site
inspection.

2.  The name of the individual who performed the inspection.
3.  An assessment of the condition of erosion and sediment

controls.
4.  A description of any erosion and sediment control best

management practice implementation and maintenance per-
formed.

5.  A description of the present phase of land disturbing con-
struction activity at the construction site.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.49 Conformance with other applicable reg -
ulations.   (1) LOCAL COMPLIANCE.  The erosion control and
storm water management plans shall document other applicable
municipal regulatory provisions, compliance with which will also
meet the requirements of the permit.  If these municipal provisions
are more stringent than those provisions appearing in a permit
issued pursuant to this subchapter, the erosion control and storm
water management plans shall include a description of how com-
pliance with the municipal provisions will be achieved.

(2) PLUMBING  REGULATIONS.  The erosion control and storm
water plans shall be in compliance with applicable state plumbing
regulations.

Note:  Plumbing regulations are contained within chs. SPS 381 to 387.
History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.50 Amendments.   (1) LANDOWNER INITIATED.
The permittee or landowner required to submit a notice of intent
under this subchapter shall amend the erosion control and storm
water management plans if either of the following occurs:

(a)  There is a change in design, construction, operation or
maintenance at the construction site which has the reasonable
potential for the discharge of pollutants and which has not other-
wise been addressed in the erosion control and storm water man-
agement plans.

(b)  The actions required by the plan fail to reduce the impacts
of pollutants carried by storm water runoff.

(2) SUBMITTAL  REQUIREMENTS.  For construction sites for
which there has been earlier department review of the erosion con-
trol and storm water management plans, if the permittee or land-
owner required to submit a notice of intent under this subchapter
identifies changes needed in either plan, the permittee or the land-
owner required to submit a notice of intent under this subchapter
shall notify the department 5 working days prior to making the
changes in the plan.

(3) PERMIT MODIFICATION.  The department may, upon request
of a permittee or upon finding of just cause, modify the com-
pliance and reporting schedules or any requirement of a storm
water discharge permit.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.
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NR 216.51 Department actions.  (1) INADEQUATE

PLANS.  The department may notify the permittee or landowner
required to submit a notice of intent under this subchapter at any
time that the erosion control or storm water management plans do
not meet one or more of the requirements of this subchapter, or a
permit issued pursuant to this subchapter, for reducing and pre-
venting the discharge of pollutants.  The notification shall identify
those provisions that are not being met by the erosion control or
storm water management plan, and identify which provisions of
the plan require modifications in order to meet the requirements.

(2) REQUIRED PLAN REVISIONS.  Within the time frame identi-
fied by the department in its notification, the permittee or land-
owner required to submit a notice of intent under this subchapter
shall make the required changes to the erosion control and storm
water management plans, perform all actions required by the
revised plans, and submit to the department a written certification
that the requested changes have been made and implemented, and
submit other information the department requires.  The depart-
ment may revoke construction site storm water discharge permit
coverage for failure to comply with this section or take action
under s. 283.89, Stats.  The landowner of a construction site where
the department has revoked coverage under the general WPDES
permit may not discharge storm water to waters of the state from
the construction site unless an individual WPDES permit for
storm water discharge is issued to the landowner.

(3) OTHER STORM WATER DISCHARGES.  The department may
require the landowner of any storm water discharge associated
with land disturbing construction activity to apply for and obtain
a storm water discharge permit if the storm water discharge is
either:

(a)  Contributing to the violation of a water quality standard, or
(b)  Contributing significant pollution to waters of the state.

Note:  This subsection allows the department to require permit coverage of con-
struction sites with less than one acre of land disturbance.

(4) DENIAL OR REVOCATION OF GENERAL PERMIT.  The depart-
ment may deny or revoke coverage under a general WPDES per-
mit and require submittal of an application for an individual
WPDES storm water permit based on a review of the completed
notice of intent or other relevant information.  The landowner of
a construction site denied or revoked coverage under the general
WPDES permit may not discharge storm water to waters of the
state from the construction site until an individual WPDES permit
for storm water discharge is issued to the landowner.

(5) INDIVIDUAL  PERMIT.  The department may require the land-
owner of any storm water discharge covered by a general WPDES
permit issued pursuant to this subchapter to apply for and obtain
an individual WPDES storm water permit if any of the following
occur:

(a)  The storm water discharge is determined to be a significant
source of pollution and more appropriately regulated by an indi-
vidual WPDES storm water permit.

(b)  The storm water discharge is not in compliance with the
terms and conditions of this subchapter, or of a general WPDES
permit issued pursuant to this chapter.

(c)  A change occurs in the availability of demonstrated
technology or best management practices for the control or abate-
ment of pollutants from the storm water discharge.

(d)  Effluent limitations or standards are promulgated for a
storm water discharge that is different than the conditions con-
tained in this subchapter.

(6) PETITION.  Any person may submit a written request to the
department that it take action under sub. (5).

Note:  The department will evaluate a request submitted pursuant to this subsec-
tion to determine if an individual permit is warranted.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.52 Use of information.  All information con-
tained in the notice of intent other than that specified as confiden-

tial shall be available to the public for inspection and copying.  All
confidential information, so identified, shall be in separate docu-
ments.  Effluent data is not confidential information.  Confidential
treatment will be considered only for that information identified
as confidential in documents separate from non−confidential
information and which meets the requirements of s. 283.55 (2) (c),
Stats., and for which written application for confidentiality has
been made pursuant to s. NR 2.19.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.54 Transfers.   A landowner who has submitted a
completed notice of intent and does not intend to control the per-
mitted activities on the construction site may transfer authoriza-
tion of construction site storm water discharge permit coverage to
the person who will control the permitted activities.  The transfer
shall occur upon written notification, signed by both the current
permittee and the proposed permittee and sent via certified or reg-
istered mail to the department.  Unless the department notifies the
permittee to the contrary, the department will recognize this per-
mit coverage transfer upon receipt of written notification.  The
department may require additional information to be filed prior to
granting coverage under the general WPDES permit.  The depart-
ment may, if appropriate, require an application for an individual
WPDES storm water permit.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.

NR 216.55 Notice of termination.  (1) WHEN TO FILE.

When a construction site has undergone final stabilization, tempo-
rary erosion control best management practices have been
removed and all storm water discharges associated with the con-
struction site activities that were required to have WPDES permit
coverage under this subchapter have ceased, the permittee shall
submit a signed notice of termination to the department.

(2) FORMS.  A notice of termination shall be submitted to the
department on forms available from the department.  Data sub-
mitted in the notice of termination forms shall be used as a basis
for terminating coverage of a storm water discharge permit.

Note:  Notice of termination forms may be obtained from the department website
at http://www.dnr.state.wi.us/org/water/wm/nps/stormwater.htm, any regional office
of the department, by writing to the Department of Natural Resources, Storm Water
Program — WT/2, PO Box 7921, Madison, WI 53707−7921 or by calling the storm
water program at (608) 267−7694.

(3) SIGNATURE REQUIREMENTS.  The notice of termination form
shall be signed as required under s. NR 216.43 (3).

(4) REQUIRED INFORMATION.  The notice of termination shall
include the following information:

(a)  The mailing address and location of the construction site
for which the notice of termination is submitted.

(b)  The name, mailing address and telephone number of the
current permittee, as well as any transferee.

(c)  The name, mailing address and telephone number of the
general contractor.

(d)  The following signed certification:
“I  certify under penalty of law that disturbed soils at the identi-

fied site have undergone final stabilization and temporary erosion
and sediment control measures have been removed or that all
storm water discharges associated with construction activity that
are authorized by a general WPDES permit have otherwise been
eliminated.  I understand that by submitting this notice of termina-
tion, I am no longer authorized to discharge storm water associ-
ated with construction activity by the general WPDES permit, and
that discharging pollutants in storm water associated with con-
struction activity to waters of Wisconsin is unlawful where the
discharge is not authorized by a general WPDES permit.”

(5) EFFECTIVE DATE.  Termination of coverage under the per-
mit shall be effective upon written confirmation of permit ter-
mination by the department to the permittee.

History:  CR 03−028: cr. Register July 2004 No. 583, eff. 8−1−04.
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