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1 

INTRODUCTION 

Flambeau Mining Company (“Flambeau”), Defendant-Appellant/Cross-

Appellee, complied with all permit requirements during the almost 20 years it 

conducted mining and reclamation activities in the State of Wisconsin.  By law, all 

of Flambeau’s permits were issued and monitored by the Wisconsin Department 

of Natural Resources (“WDNR”).  The WDNR permits covered, among other 

things, the Clean Water Act (“CWA”) issues in this case.  Under the CWA, once 

the Environmental Protection Agency (“EPA”) approves a state’s water discharge 

permit program, the delegated state assumes the role of the permitting authority 

for waters within its jurisdiction.  Wisconsin is a fully delegated state. 

In spite of complying at all times with all permits issued by the proper 

permitting authority (WDNR), Plaintiffs-Appellees/Cross-Appellants (“Plaintiffs”) 

sued Flambeau.  More than a decade after WDNR issued the permit challenged 

here, the Plaintiffs claimed that WDNR allegedly failed to issue the proper permit 

for Flambeau’s minimal, infrequent storm water overflow.  By Plaintiffs’ theory, 

WDNR’s failure to issue the proper permit resulted in violations of the CWA 

because Flambeau’s storm water discharges, although permitted and carefully 

monitored by WDNR, were allegedly not covered by the proper permit. 

Flambeau moved for summary judgment, asserting, among other things, 

that because it fully complied with the permit issued by WDNR under its storm 

water regulations, Flambeau was entitled to the CWA’s permit shield defense.  
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The United States District Court for the Western District of Wisconsin (“district 

court”) held that to be entitled to the permit shield defense, Flambeau had to prove 

that 18 years earlier the EPA had formally approved a particular storm water rule 

contained in Wisconsin’s permit program, Wisconsin Administrative Code ch. NR 

216 (hereafter “NR 216”).  This was clearly a matter between the EPA and the 

State of Wisconsin, but neither were parties in this case.  Instead, the district court 

improperly placed the burden on Flambeau to prove EPA approval. 

Regardless, the record demonstrated that for nearly two decades, EPA and 

WDNR have operated as if EPA’s formal approval had been given and Wisconsin 

has always regulated storm water discharges under NR 216.  EPA and WDNR 

have consistently represented to the public and the regulated community that 

Wisconsin is fully-authorized to issue CWA storm water permits.  Indeed, 

Wisconsin has issued thousands of CWA storm water permits to permittees in 

Wisconsin pursuant to NR 216 and it continues to do so today.  EPA has never 

revoked WDNR’s authority to do so under the CWA. 

Following a bench trial, the district court found not only had Flambeau fully 

complied with the WDNR permit, but such permit subjected Flambeau to “far 

more stringent monitoring from [WDNR]” than the permit Plaintiffs claimed was 

required.  (SA.35).1

                                              
1 Citations with an “SA” prefix denote documents contained in the Short Appendix bound with 
this brief; and “A” citations are to the separately bound Appendix.  Citations with an “R” prefix 

  The district court nevertheless found a violation of the CWA 
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because Flambeau could not prove its WDNR permit was issued under regulations 

formally approved by EPA.  The district court found a CWA discharge violation 

even though “[t]he amounts were so modest that I would declare them de minimis 

if the Clean Water Act did not impose strict liability.”  (SA.4).  The district court 

imposed only a “pro forma” penalty in the amount of $275.00: 

[N]ot only because the discharges of pollutants were so slight, but because of 
defendant’s exemplary efforts to protect the environment during its mining 
operations and reclamation effort.  These efforts deserve commendation, not 
penalties. 
 

(SA.4-5, 40). 

The district court also denied Plaintiffs’ claim for attorneys’ fees, holding 

that a fee award was improper in the “unusual circumstances of this case” because, 

among other things: 

[I]t remains unclear to me why [Plaintiffs] would have expended so much 
time and energy litigating against a company that seems every bit as 
committed as they are to the protection of the environment and preservation 
of water quality. 
 

(SA.39) (emphasis added). 

Plaintiffs have now seized upon the de minimis violation to contend that 

because Flambeau violated an environmental law, future sulfide ore mines cannot 

be permitted in Wisconsin.  (R.258-1:3; R.258:6).  Plaintiffs also imply the 

                                                                                                                                       
denote documents contained in the district court record, e.g., “R.62” refers to district court docket 
entry 62; likewise “R.62-1” refers to exhibit 1 of district court docket entry 62.  Page numbers to 
record cites refer to page numbers as stamped in Pacer, e.g., “R.62-1:37” refers to page 37 of 155 
in record document 62-1.  Finally, “Tr.” refers to trial transcripts and also provides the date of the 
transcript. 
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decision created “important legal precedents” they will use to sue other Wisconsin 

permit holders.  (R.258:5).  The outcome of this appeal, therefore, has 

consequences beyond the “pro forma” penalty imposed. 

Flambeau now respectfully asks this Court for reversal as set forth below. 

JURISDICTIONAL STATEMENT 

The district court had jurisdiction of this civil action pursuant to 28 U.S.C. 

§ 1331 (federal question) because Plaintiffs alleged that Flambeau violated the 

CWA, 33 U.S.C. §§ 1251, et seq., and brought the action pursuant to the CWA’s 

“citizen suit” provision, 33 U.S.C. § 1365(a)(1). 

Flambeau’s appeal is a civil appeal as a matter of right pursuant to Federal 

Rule of Appellate Procedure 3(a) and Seventh Circuit Rule 3(a).  This Court has 

appellate jurisdiction over Flambeau’s appeal pursuant to 28 U.S.C. § 1291 

because this appeal is taken from the district court’s final judgment.  (SA.1).  

Following a bench trial, the district court entered a final judgment on July 27, 

2012.  Id.  Flambeau’s Notice of Appeal was timely filed on August 24, 2012.  

(R.259).  This is not a direct appeal from the decision of a magistrate judge.  There 

is clearly jurisdiction over Flambeau’s appeal. 
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There is a related appellate proceeding because Plaintiffs filed an appeal 

which was consolidated with Flambeau’s already-filed appeal.2

Finally, pursuant to this Court’s Order dated November 30, 2012 (Dkt. 

19)

  Plaintiffs filed a 

post-trial motion, the effect of which is addressed below. 

3

As previously raised in Flambeau’s 3(c) Docketing Statement and related 

memorandum, there is substantial authority that construes a post-trial motion 

addressing solely attorneys’ fees—even if styled as a Rule 59(e) motion—as a 

motion brought under Rule 54(d), which does not toll the time to appeal.  See, e.g., 

, Flambeau will fully address in its brief due March 8, 2013, the issue of 

appellate jurisdiction with respect to Plaintiffs’ cross-appeal.  By way of 

background, on August 10, 2012, Plaintiffs filed a post-trial motion, which they 

styled as “Plaintiffs’ Motion to Alter or Amend the Judgment Under Fed. R. Civ. 

P. 59(e)” (R.258) and which they claim tolled the time to appeal.  The sole relief 

Plaintiffs sought in the motion was attorneys’ fees.  Plaintiffs attached to their 

post-trial motion a “[Proposed] Motion for Award of Attorney’s Fees and Costs of 

Litigation.”  (R.258-1).  The District Court denied Plaintiffs’ post-trial motion by 

order dated September 28, 2012.  (A.1-3).  Plaintiffs filed a Notice of Appeal on 

October 19, 2012.  (R.278). 

                                              
2 Flambeau’s appeal was assigned Seventh Circuit Case No. 12-2969.  By Order dated 

October 24, 2012, Flambeau’s appeal was consolidated with Plaintiffs’ appeal, Case No. 12-3434. 
3 “Dkt.” refers to the docket in this Court. 
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Yost v. Stout, 607 F.3d 1239, 1241-43 (10th Cir. 2010)4; Moody Nat’l Bank of 

Galveston v. GE Life & Annuity Assur. Co., 383 F.3d 249, 253 (5th Cir. 2004)5

STATEMENT OF ISSUES 

; 

Jones v. UNUM Life Ins. Co. of Am., 223 F.3d 130, 141 (2nd Cir. 2000) 

(Cabranes, J., concurring).  Flambeau cannot fully address jurisdiction over 

Plaintiffs’ cross-appeal until such time as Plaintiffs reveal which issues they plan 

to appeal.  All or some portion of Plaintiffs’ cross-appeal may well be untimely, 

depending upon which issues they attempt to raise on appeal.  Flambeau will 

address these issues in its response brief. 

1. Did the district court err as a matter of law when it denied the permit shield 

defense where the permit holder had fully complied with the permit issued 

by a fully delegated state under the CWA? 

2. Did the district court err as a matter of law when it held that a delegated 

state was not a necessary and indispensable party under Federal Rule of 

Civil Procedure 19, where Plaintiffs were collaterally attacking the 

delegated state’s promulgation of an aspect of its CWA permit program 

through a citizen suit against an individual permit holder? 

                                              
4 In Yost, the court held that a challenge to the district court’s denial of attorneys’ fees, 

even when filed as a motion to alter or amend the judgment under Rule 59(e), concerns a matter 
collateral to the merits of the case and, therefore, does not toll the time to file an appeal. 

5 In Moody, the court held that unless the court specifically orders that a post-trial motion 
addressing attorneys’ fees will be considered as a Rule 59 motion, the time to appeal is not tolled. 
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3. Did the district court err when it held that a permit holder had discharged 

pollutants into a “water of the United States”? 

STATEMENT OF THE CASE 

On January 18, 2011, Plaintiffs, Wisconsin Resources Protection Council 

(“WRPC”), Center for Biological Diversity, and Laura Gauger, filed this action 

against Flambeau in the Western District of Wisconsin pursuant to the CWA’s 

“citizen suit” provision, 33 U.S.C. § 1365(a)(1).  Plaintiffs sued Flambeau for the 

alleged “unlawful discharge of pollutants to waters of the United States without a 

discharge permit issued under the CWA.”  (R.1:1, ¶ 1).  Plaintiffs sought 

declaratory judgment, injunctive relief, remedial relief, civil penalties, and an 

award of costs, including attorney and expert witness fees.  (R.1:11). 

Flambeau answered, denying all liability.  (R.6).  Flambeau also raised 

numerous affirmative defenses, including invoking the permit shield protections of 

the CWA and Plaintiffs’ failure to join the State as an indispensable party.  

(R.6:7). 

The parties filed cross-motions for summary judgment.  (R.39; R.57).  

Plaintiffs argued they had standing to bring the action and that Flambeau violated 

the CWA because it discharged pollutants to navigable waters without the proper 

permit.  (R.53).  Flambeau argued it was entitled to summary judgment because, 

among other things:  (i) it complied with the permit issued by WDNR (the proper 

authority) and was, therefore, protected by the permit shield provisions; (ii) 
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Plaintiffs could not establish an ongoing violation of the CWA; and (iii) Plaintiffs 

waived their claims.  (R.58). 

On March 8, 2012, Flambeau also filed a motion to dismiss for failure to 

join the WDNR, an indispensable party.  (R.123).  Flambeau asked the district 

court for dismissal because:  (i) this citizen suit is an improper, back door attempt 

to invalidate Wisconsin’s storm water regulatory scheme; (ii) accordingly, WDNR 

is an indispensable party; but (iii) WDNR cannot be joined because CWA citizen 

suits may not be brought against state government entities to challenge the validity 

of a state permit program.  (R.123:1-2). 

On April 13, 2012, the district court issued an order granting in part, and 

denying in part, Plaintiffs’ motion for partial summary judgment, holding: 

a. Plaintiffs have standing to bring this lawsuit; 

b. Defendant Flambeau Mining Company released water containing 
pollutants from the biofilter on its property; 

 
c. Stream C [south of Copper Park Lane] and the Flambeau River are 

navigable waters subject to the requirements of the Clean Water Act; and 
 
d. Defendant’s mining permit is not a permit under § 402 of the Clean 

Water Act. 
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(SA.106-107).  As discussed in detail below, the court denied Flambeau’s 

summary judgment motion (SA.106) and Flambeau’s motion to dismiss.  (SA.73-

79, 107).6

The case proceeded to a bench trial, commencing on May 21, 2012.  At the 

close of Plaintiffs’ evidence, Flambeau filed a Motion for Judgment on Partial 

Findings, pursuant to Fed. R. Civ. P. 52(c).  (R.244; R.245).  Flambeau argued 

Plaintiffs failed to prove that Flambeau discharged pollutants from a point source 

into a water of the United States.  (R.244:1).  Flambeau also renewed the 

arguments raised in its Motion for Summary Judgment and Motion to Dismiss for 

Failure to Join an Indispensable Party.  (R.244:1-2).  At the conclusion of the trial, 

Flambeau renewed its Rule 52(c) motion.  (R.269, 5/25/12 Tr. 70:1-4). 

 

On July 24, 2012, as discussed in detail below, the district court issued 

findings and conclusions in an Opinion and Order, finding de minimis violations 

of the CWA.  (SA.2-40).  In that order, the district court also denied Flambeau’s 

Motion for Judgment on Partial Findings.  (SA.39).  

On July 27, 2012, the district court entered final judgment.  (SA.1).  

Flambeau timely filed this appeal on August 24, 2012.  (R.259).  Flambeau now 

requests reversal of the district court’s summary judgment decision and its 

decision following trial.   
                                              

6 Flambeau also filed a Motion to Dismiss for Mootness because the biofilter had been 
replaced with infiltration basins.  (R.244:1-2).  The district court denied the Motion.  (R.181).  
That Motion is not at issue on appeal. 
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STATEMENT OF FACTS 

A. The Flambeau Mine Site. 

Flambeau operated an active copper, zinc, gold, and silver mine between 

1993 and 1997 near Ladysmith, Wisconsin.  (SA.7; R.67:3, ¶ 8).  The mine site 

was bordered on the west by the Flambeau River.  (SA.5-6).  It is undisputed that 

the Flambeau River is a navigable water covered by the CWA.  (SA.84).  It is also 

undisputed that after 1998 (the start of the time period at issue here), Flambeau’s 

storm water overflow was not directly to the Flambeau River—but to a wetland 

approximately a half mile from the river (“Wetland 7”).  (SA.84-85). 

B. Wisconsin Is A Fully Delegated State Under The CWA. 

It is undisputed that Wisconsin is a fully-delegated state under the CWA 

and, as such, Wisconsin—not the EPA—issues permits to regulated entities in 

Wisconsin for discharges into water within its jurisdiction.7

 20. Under section 402(b)-(c) of the CWA, 33 U.S.C. § 1342(b)-(c), 
USEPA may delegate its NPDES permit authority to States that have an EPA-
approved permit program.  Authority to issue NPDES permits in Wisconsin 
has been delegated by USEPA to WDNR, pursuant to CWA § 402(b), 22 
U.S.C. § 1342(b).  Under this delegated authority and authority of state law, 
WDNR operates the NPDES permitting program within Wisconsin but calls 
it the Wisconsin Pollutant Discharge Elimination System (“WPDES).  See 
generally Wis. Stat. § 283. 

  In their Complaint, 

Plaintiffs themselves allege that: 

 

                                              
7 Accordingly, the EPA has delegated Wisconsin full authority to operate a permit 

program under § 402 of the CWA (33 U.S.C. § 1342).  Throughout  this brief, “CWA permit 
program” refers to Wisconsin’s fully-delegated permit program. 
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(R.1:5-6, ¶ 20) (emphasis added).  The EPA’s website confirms that Wisconsin 

operates a “fully authorized” CWA program.  (A.4).8

 WDNR’s storm water permit rules are contained in ch. NR 216 of 

Wisconsin’s administrative code, promulgated by the State of Wisconsin in 1994.  

(R.62:2, ¶ 9; R.62:3, ¶ 11).

 

9

(4) OTHER ENVIRONMENTAL PROGRAMS.  If one of the 
following conditions is met, the department may determine that a facility is in 
compliance with permit coverage required under s. 283.33, Stats., and will not be 
required to hold a separate permit under s. 283.33, Stats.: 

  Such regulations have been reviewed by the EPA on 

multiple occasions.  (R.62:3, ¶¶ 9-13; R.62-1; R.87:2, ¶ 5; R.125:2, ¶ 6).  WDNR 

has used NR 216 to regulate storm water discharges for regulated entities since it 

was promulgated in 1994.  (R.62:3-4, ¶ 10, 12; R.125:3, ¶ 5).  NR 216 allows 

WDNR to regulate storm water under either a “WPDES” permit or a different 

departmental permit that is at least as stringent.  See ch. NR 216.  The latter is 

addressed in NR 216.21(4): 

 
 (a) The storm water discharge is in compliance with a department 
permit or approval, which includes storm water control requirements that are at 
least as stringent as those required under this subchapter. 
 

                                              
8 EPA, State NPDES Program Authority map, available at 

http://www.epa.gov/npdes/images/State_NPDES_Prog_Auth.pdf (last visited Jan. 7, 2012).   
9 In 1987 the CWA was amended to specifically require delegated states to regulate storm 

water discharges associated with industrial activity and municipalities.  (R.62:2, ¶ 7).  Thereafter, 
Wisconsin proposed NR 216 to regulate storm water discharges.  (R.62:2, ¶ 9) 
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(Wis. Admin. Code § NR 216.21(4)(a) (renumbered from NR 216.21(3)(a); see 

also R.116-1:11-12, 14-15).10

C. WDNR Originally Regulated Flambeau Under Both A WPDES Permit 
And A Mining Permit. 

 

During active mining, Flambeau operated under various WDNR permits.  

(R.67:2-3, ¶ 7; R.66:3, ¶ 8).  WDNR granted these permits to Flambeau after four 

days of public hearings and 12 days of contested case hearings.  (R.66:3, ¶ 8; 

R.66-1:8).  The Administrative Law Judge who conducted the hearings and issued 

the permits confirmed the extensive scrutiny for the project: 

I believe it is fair to say that this project has been the subject of as much public 
scrutiny as any other project pending before a state agency in the history of the 
State of Wisconsin.  
 

(R.66-1:8).  Among the permits WDNR issued to Flambeau at that time were a 

WPDES permit and a mining permit (“Mining Permit”).  (R.66:3, ¶ 8). 

The WPDES permit authorized various discharges (including storm water 

discharges) during the active phases of mining.  (R.66:3-4, ¶¶ 8-10).  Such permit 

(WI-0047376-1) authorized three discharge points, identified as Outfalls 1, 2, and 

3.  (R.66:3, ¶ 9). 

Flambeau voluntarily chose to abide by a self-imposed “water quality 

standard” that was “twice as stringent as its permit required.”  (SA.20; see also 

R.268, 5/24/12 Tr. 1-19).  Flambeau’s employees continuously worked to reduce 
                                              

10 Between 1994 and the present, NR 216.21 was revised in an insignificant way and also 
renumbered.  The relevant provision was ultimately changed to NR 216.21(4).  (R.62:3-4, 6, ¶¶ 9-
13, 20).  NR 216.21(4) is used herein throughout to avoid confusion. 
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the metal and suspended solids in discharged water.  (SA.20).  Indeed, not only did 

Flambeau never violate the permit’s toxicity limits during mining, at times its 

discharged water was too clean: 

Defendant never violated the toxicity limits during the mining operation, but 
on two or three occasions, the water failed the bioassay tests because it was 
so clean it left nothing for organisms to live on.  After experimentation, the 
operators learned that they could compensate by adding citric acid to the water 
before it was discharged. 
 

(SA.20; R.274, 5/24/12 Tr. 75:23-76:19) (emphasis added). 

In addition to the WPDES permit, Flambeau’s Mining Permit provided the 

overall regulatory framework for the mine’s operation, including storm water 

management and reclamation.  (R.66:3, ¶ 8).  The Mining Permit included a 

reclamation plan that provided for the site to be reclaimed to approximate pre-

mining site grades and vegetation and required removal of all facilities and 

infrastructure onsite.  (R.66:5, ¶ 14). 

D. Preparation For Reclamation Began During Active Mining. 

From the outset of the mining project, Flambeau took extensive efforts to 

prepare and preserve the mine site for eventual reclamation.  As the district court 

noted: 

The reclamation of the mine site began with the construction of the mine….  As 
the mine was dug, defendant prepared for the end of mining operations and return 
of the site to a natural state.  It salvaged wetland soils, placing pockets of the 
wetland hydric soil in a special stockpile, and it stabilized and revegetated the 
external berms left after the generation of waste rock.  In test plots facing 
different slopes, defendant experimented with seed mixes, fertilizers, soil 
amendments and sun exposure to determine the best varieties for revegetation.  
Defendant dug up trees that were in the way of construction and kept them in a 
separate nursery for replanting.  In accordance with its policy of putting safety 
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and the environment first, defendant expected its employees to dig up any oil 
leaks and put them in a barrel for disposal and store equipment on pads to 
prevent leaks into the ground.  If they were driving equipment that developed an 
oil leak, they were required to stop where they were and wait for assistance rather 
than drive to the machine shop and continue to spill oil. 
 

(SA.21; R.274, 5/24/12 Tr. 62:18-64:12, 67:6-67:24). 

E. To Aid Local Economic Development, Flambeau Sought To Amend 
The Reclamation Plan Before Active Reclamation Began. 

Before active reclamation began, the City of Ladysmith (“City”) and the 

Ladysmith Community Industrial Development Corporation (“LCIDC”) asked 

Flambeau to preserve the buildings on the mine site to enhance economic 

development in the area.  (R.268, 5/24/12 Tr. 51:7-20; R.61:2, ¶ 5).  In response to 

this request, Flambeau sought a change in the reclamation plan and its Mining 

Permit on January 8, 1998, to create the “Industrial Outlot.”  (R.61:2, ¶ 6; R.66:5-

6, ¶¶ 15-16).  Flambeau would not have otherwise sought the modification.  

(R.61:2, ¶ 6). 

The modification was detailed in a “Supplement to the Surface Reclamation 

Plan for the Flambeau Mining Company, Ladysmith, Wisconsin,” dated 

December 18, 1997 (“the Supplement”).  (R.66:6, ¶ 16).  The Supplement also 

provided detailed grading plans for the entire mine site and the Industrial Outlot 

and indicated that storm water discharges from the Industrial Outlot would be 

routed through a 0.9 acre biofilter.  (R.66:6, ¶ 17). 
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F. During And After Reclamation WDNR Chose To Regulate Flambeau’s 
Storm Water In Accordance With NR 216.21(4) of Wisconsin’s Storm 
Water Program. 

WDNR staff reviewed the Supplement, with a particular emphasis on how 

storm water management would occur during and after the reclamation.  (R.66:6-

7, ¶ 18).  In a March 20, 1998 letter, WDNR stated that it was determined that, 

after permanent water management structures and facilities were in place, storm 

water management would be regulated solely under the Mining Permit, instead of 

the WPDES permit: 

Flambeau Mining Company personnel and department staff have recently had 
several conversations concerning surface water management at the Flambeau 
mining site. This letter is to clarify how the department intends to regulate 
surface water management at the site.  
 

* * * 
 
...Once all permanent water management structures and facilities are in place and 
pumping is no longer necessary, discharges through outfall 002 will cease to be 
covered under the WPDES permit. At that time, storm water management will 
fall under the regulatory authority of the Mining Permit and its associated 
plans.  
 

(R.66:6-7, ¶ 18; R.274, 5/24/12 Tr. 79:24-80:22; R.54:14, Dep. 53:3-25) 

(emphasis added).  WDNR’s decision to regulate Flambeau’s storm water under 

the Mining Permit was confirmed in subsequent documents.  (R.274, 5/24/12 Tr. 

79:24-80:22, 86:22-88:6; R.66:9-10, ¶¶ 26-27, 29).  

Lawrence Lynch (“Lynch”), the leader of WDNR’s metallic mining team, 

made the decision to use the Mining Permit to regulate storm water discharges.  

(SA.26; R.274, 5/24/12 Tr. 80:17-22).  He had “several reasons” for his decision: 
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The most important was his knowledge that the DNR’s storm water staff was too 
busy to visit defendant’s site more than once or twice a year.  At the same time, 
he knew that the department’s mining employee in Rhinelander could continue 
his twice-weekly visits to the mine site; he knew that Jana Murphy [of FMC] 
would continue her sampling, monitoring and analyzing surface water and 
collecting environmental data, as she had done sine [sic] 1992, before mining 
began; and he knew that it was only storm water management that was left for 
monitoring. 
 

(SA.26; R.274, 5/24/12 Tr. 80:23-82:4, 87:8-88:6). 

Mr. Lynch’s decision to use the Mining Permit to regulate Flambeau’s 

storm water is consistent with NR 216.21(4)—the provision that allows WDNR to 

permit an entity either through a “WPDES” permit or a different departmental 

permit that is at least as stringent.  (R.274, 5/24/12 Tr. 83:16-84:3, 112:3-15, 

125:13-17). 

G. Plaintiffs Participated In Modifying The Reclamation Plan. 

Because WDNR determined the Supplement constituted a substantial 

change to Flambeau’s Mining Permit (R.66:8, ¶ 21), it followed the Wis. Stat. § 

293.55 modification process and published public notices of the request.  (R.274, 

5/24/12 Tr. 72:13-73:6; R.66:8, ¶ 22).  WDNR received 12 requests for a 

contested hearing regarding the proposed changes outlined in the Supplement.  

(R.274, 5/24/12 Tr. 73:7-12; R.66:8, ¶ 23).  They included requests from several 

plaintiffs in this lawsuit:  Laura Gauger (“Gauger”), then known as Laura 

Furtman, and WRPC through Al Gedicks (“Gedicks”), Executive Secretary of 

WRPC.  (R.60-12:2; R.66-4:2; R.66-3:2).  One of petitioners’ concerns was 
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Flambeau’s WPDES permit and storm water management at the site.  (R.60-13:2-

3; R.78:23-24, Dep. 92:4-93:24).  

WDNR conducted an informal hearing on June 16, 1998 to extensively 

discuss the Supplement.  (R.66:9, ¶ 24; R.74:24, Dep. 94:8-21).  Gedicks (on 

behalf of WRPC) and Gauger attended the hearing and were actively involved in 

those discussions.  (R.60-2:34-35, RTA Nos. 87-88; R.74:23-26, Dep. 89:11-16, 

94:17-95:6; R.78:28, Dep. 109:1-4, 111:2-6).  Following the hearing, the 

petitioners, including Gauger and Gedicks, requested a number of changes to the 

Supplement.  (R.274, 5/24/12 Tr. 74:5-24; R.60-2:36-37, RTA Nos. 92-93; R.60-

18:2-4; R.60-19:2-3; R.66:9, ¶ 25).  One requested change by petitioners was 

decommissioning Flambeau’s wastewater treatment plant and plugging the 

discharge pipe.  (R.274, 5/24/12 Tr. 74:10-18; R.60-2:36-37, RTA Nos. 92-93; 

R.60-18:2-4; R.60-19:2-3; R.66:9, ¶ 25; R.74:14, Dep. 56:14-17).  Flambeau and 

WDNR agreed to make all of the changes requested, including decommissioning 

the wastewater treatment plant.  (R.274, 5/24/12 Tr. 74:19-24; R.60-19:2-3; 

R.74:28, Dep. 111:16-112:5; R.77:12, Dep. 47:23-48:21; R.78:16, 19, Dep. 62:12-

63:1, 73:17-74:1). 

As a result of having reached an agreement with Flambeau and WDNR 

regarding their concerns, Gedicks and Gauger, along with other hearing 
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petitioners, withdrew their requests for a hearing.  (R.274, 5/24/12 Tr. 77:14-79:2; 

R.66:9, ¶ 25; R.78:15, Dep. 58:17-59:15). 

On July 30, 1998, WDNR issued its formal Findings of Fact, Conclusions 

of Law and Mining Permit Modification (“Modification”) and formally approved 

the Supplement. (R.66:9, ¶ 26; R.66-7).  WDNR’s Modification authorized:  (1) 

the retention of certain facilities resulting in the Industrial Outlot; (2) the creation 

of a 0.9 acre biofilter to manage storm water; and (3) discharges of storm water 

through the biofilter.  (R.274, 5/24/12 Tr. 79:12-23; R.66:5-6, 9-10, ¶¶ 15, 26, 28).  

Additionally, the biofilter storm water discharge was made subject to other 

applicable provisions of the Mining Permit.  (R.274, 5/24/12 Tr. 79:12-80:22; 

R.66:9-10, ¶¶ 26-29). 

A copy of the Modification was sent to all hearing petitioners, including 

Gauger and Gedicks.  (R.60-9; R.74:30, Dep. 117:9-118:6; R.77:13, Dep. 50:14-

22).  The Modification contained a formal Notice of Appeal Rights (“Notice”), 

specifying a 30-day deadline for appeals.  (R.60-9:5).  No person—WRPC, 

Gauger, and Gedicks included—filed an appeal of or requested judicial review of 

the Modification.  (R.60-2:43-44, RTA Nos. 113-116).  WDNR then formally 

terminated Flambeau’s WPDES permit by letter dated September 23, 1998, 

indicating that since the direct discharge from the wastewater plant had ceased, 

WDNR would regulate any storm water discharges under the Mining Permit.  
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(R.66:10, ¶ 29).  This was in accord with the March 28, 1998 letter from WDNR 

confirming how it intended to regulate surface water management at the site, as 

discussed above.  (R.66:6-7, ¶ 18; R.54:14, Dep. 53:3-25). 

H. Consistent With The Modification, Flambeau Constructed The 
Biofilter. 

Pursuant to the Modification, Flambeau constructed and began using the 

0.9 acre biofilter to manage storm water runoff from the Industrial Outlot in 1998.  

(R.66:9, ¶ 27).  Results of surface water monitoring at the Flambeau site have been 

reported to WDNR from 1999 to the present.  (R.61:2-3, ¶ 9(f)).  Plaintiffs have 

been aware of surface water monitoring since at least 2003 and 2004 as a result of 

their numerous open records requests to WDNR.  (R.60-22:2; R.74:32-33, Dep. 

127:22-129:7; R.74:44, Dep. 175.5-176:20; R.60-41:2-3). 

I. The Reclaimed Mine Site. 

The reclaimed mine site contained the features described below.  A map of 

the area shows the layout: 
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(A.5; R.88-2:2). 
 

1. The Industrial Outlot. 

Flambeau returned the former mine site to a natural state for recreational 

use.  (SA.7).  The only exception is the 32-acre Industrial Outlot, which was 

authorized by the 1998 Modification discussed above.  Flambeau leases the outlot 

to the City and LCIDC for $10 per year.  (SA.7).  The Industrial Outlot is located 

immediately to the south of the backfilled mine, and includes various buildings, 
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facilities, and structures including:  a WDNR service center; an administrative 

office and laboratory; recreational facilities; Flambeau’s former wastewater 

treatment building; and a parking area.  (R.67:3-4, ¶ 11). 

2. The Biofilter. 

Had Flambeau not agreed to the City’s request to retain the Industrial 

Outlot to aid economic development, it would have removed all of the structures, 

including the gravel road beds, parking areas and rail spurs, covered the area with 

topsoil, and re-vegetated it.  (SA.8; R.268, 5/24/2012 Tr. 51:21-52:3).  Because it 

retained the Industrial Outlot at the City’s request, Flambeau created the 

biofilter—a storm water detention basin in the Outlot.  (R.67:3, ¶ 10). 

The biofilter was designed to collect storm water from rainfall events and 

was seeded and planted with specific native vegetation intended to filter sediment 

and pollutants in storm water runoff.  (R.67:4, ¶ 12).  Runoff from rainfall was 

directed to the biofilter where it was collected, filtered and detained.  (R.67:4, 

¶ 12). 

The biofilter had an area approximately 30 feet long that was lower than the 

surrounding berm that allowed storm water runoff to overflow when it exceeded 

the biofilter’s holding capacity.  (R.67:4, ¶ 13).  This lower berm area was known 

as the “Biofilter Outlet.”  (R.67:4, ¶ 13).  The storm water runoff and rainwater 

collected in the biofilter overflowed through the Biofilter Outlet into an adjacent 

wetland when the water level in the biofilter exceeded the height of that berm.  
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(R.67:4, ¶ 13).  The Outlet was a broad, heavily vegetated swale, or depression, 

with rocks added at the top to prevent erosion.  (SA.8; R.267, 5/23/12 Tr. 25:25-

26:6; R.273, 5/23/12 Tr. 13:2-17, 19:10-20).  

There was occasional overflow of the biofilter, but in such small quantities 

that it did not flow along the same path often enough to create a defined channel 

down the face of the berm.  (R.84:5-6, ¶¶ 10-11).  After trial, the district court 

concluded that the amounts discharged from the biofilter “were so modest that I 

would declare them de minimis if the Clean Water Act did not impose strict 

liability.”11

The biofilter has now been eliminated and replaced with infiltration basins.  

(R.145:3, ¶¶ 15-16; R.146:4, ¶ 17).  This change—which was developed and 

discussed extensively with the WDNR before this lawsuit began—involved an 

  (SA.4).  The district court confirmed “[t]he record contains no 

measurements of the volume of flow coming out of the biofilter or the frequency 

of discharges.”  (SA.17; R.267, 5/23/12 Tr. 33:12-18).  Further, Plaintiffs’ own 

expert conceded that whenever water overflowed the biofilter it could be taken up 

by plants, absorbed by the soil, or consumed by animals.  (R.267, 5/23/12 Tr. 

38:24-39:10). 

                                              
11 The district court further found that, “[t]he highest amount recorded was never more 

than the 42 parts per billion limit imposed on defendant for direct discharge into the Flambeau 
River under the [WPDES] Permit it held during mining operations, and in most instances 
considerably less.”  (SA.4). 
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extensive public hearing process.  (R.145:2-3, ¶¶ 9, 11-14; R.147:1-2, ¶¶ 5-7; 

R.146:2-3, ¶¶ 7-12). 

3. Stream C. 

Stream C is an intermittent stream that lies in the southwest part of 

Flambeau’s property in a wooded area below the former mine site.  (SA.7; R.84:2-

4, ¶¶ 5-7).  Stream C begins several meters south of Copper Park Lane and, when 

it is flowing in sufficient quantity, flows into the Flambeau River.  (SA.7; R.84:2-

4, ¶¶ 5-7).  Plaintiffs claimed Stream C started north of Copper Park Lane at 

Highway 27. (SA.7).  The Defendants, however, contended the area north of 

Copper Park Lane is a wetland.  (R.84:3-4, ¶ 5; R.84:3-5, 9-10, ¶¶ 5-7, 19). 

On summary judgment, the district court found that Stream C south of 

Copper Park Lane constituted a “water of the United States” under the CWA, 

because it is a tributary to the Flambeau River and because Stream C has a 

significant nexus with the River.  (SA.86-92).  The district court also held that 

Plaintiffs had “presented no evidence that Stream C north of Copper Park Lane” is 

a water of the United States.  (SA.86). 

4. Wetland 7. 

Wetland 7 (which is in fact often dry) is located directly to the east of the 

biofilter and north of Copper Park Lane.  (SA.17).  The ground water is lower than 

the land surface of Wetland 7, which indicates a seepage of water into the ground.  
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(SA.17).  It is not possible to visually observe the movement of water through 

Wetland 7: 

Wetland 7 is a dynamic hydrologic environment choked with vegetation and 
characterized by hummocks.  It is not possible to visually observe water going 
from one point to another in that kind of environment.  A precise determination 
of water movement through the wetland would require a dye or tracer test, which 
has never been undertaken. 
 

(SA.17-18). 

J. WDNR Agrees That Flambeau Has Complied With All Permit 
Requirements Under Wisconsin’s Fully Delegated CWA Storm Water 
Program. 

WDNR and the Wisconsin Department of Justice have repeatedly stated 

that:  (1) WDNR’s 1998 Modification authorized storm water discharges through 

Flambeau’s biofilter; (2) that Flambeau has the correct permit for all storm water 

on site; and (3) that such permit was issued pursuant to Wis. Admin. Code § 

216.21(4), a provision in WDNR’s EPA-approved regulations implementing the 

CWA’s permit program.  (R.274, 5/24/12 Tr. 80:11-82:4, 83:11-84:3, 86:22-88:6, 

112:3-113:5, 121:22-122:16, 125:1-17, 126:19-25, 132:2-10, 134:10-20; R.66:7-

10, ¶¶ 20, 27, 29; R.63-2:6-7).  Indeed, the district court found that “[w]henever 

the DNR recommended doing something in addition to what defendant had been 

planning, or in place of it, defendant followed the DNR recommendation.”  

(SA.25; R.274, 5/24/12 Tr. 90:17-91:11, 110:22-111:13, 114:13-115:8). 
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K. The District Court’s Decision Following Trial. 

The trial commenced on May 21, 2012, and lasted one week.  Following 

the trial, the district court concluded that on 11 occasions copper discharged from 

the biofilter reached Stream C south of Copper Park Lane, which it previously 

found (on summary judgment) constituted a Water of the United States.  (SA.4, 

40).12

The district court considered a number of key factors in reaching a penalty. 

First, it found that Flambeau had “gained no economic benefit from any discharge 

from the biofilter.”  (SA.35).  Instead, Flambeau had acted to help the local 

community, to its own economic detriment.  (SA.35). 

  The district court concluded, however, that “[t]he amounts were so modest 

that I would declare them de minimis if the Clean Water Act did not impose strict 

liability.”  (SA.4).  According to the district court: “[the biofilter] never threatened 

the river’s water quality during the period at issue in this suit.”  (SA.38).   

Second, Flambeau gained no advantage by agreeing to operate pursuant to 

the Mining Permit, rather than the permit Plaintiffs claimed was required.  

(SA.35). 

Third, Flambeau had no history of violations and always worked 

cooperatively with the WDNR.  (SA.36).  Indeed, “[t]he record contains no history 

of any violations by [Flambeau] of any kind during the 23 years the two entities 

have worked together.”  (SA.36).  Moreover, “when [WDNR] asked for changes 

                                              
12 Plaintiffs had claimed there were 28 such occasions.  (R.1:10, ¶ 48). 
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or suggested new projects for improving the environment, [Flambeau] adopted 

them.”  (SA.36). 

Fourth, Flambeau was “compliant with the [CWA] and with the directives 

of the state’s Department of Natural Resources and acted in all respects as a good 

neighbor.”  (SA.37). 

The district court, therefore, imposed only a “pro forma penalty”: 

I will enter judgment for plaintiffs on liability, but I will impose only a pro forma 
penalty on defendant, not only because the discharges of pollutants were so 
slight, but because of defendant’s exemplary efforts to protect the 
environment during its mining operations and reclamation effort.  These 
efforts deserve commendation, not penalties. 
 

(SA.4-5) (emphasis added).  It imposed penalties of only $25.00 per violation, for 

a total of $275.00.  (SA.37, 40).  It denied the other remedies Plaintiffs sought 

(SA.37-39), including attorneys’ fees: 

In the unusual circumstances of this case, I am persuaded that plaintiffs are not 
entitled to an award of fees or any costs other than those allowed by statute.  
Although plaintiffs seem to be motivated by an admirable concern for the 
environment, it remains unclear to me why they would have expended so 
much time and energy litigating against a company that seems every bit as 
committed as they are to the protection of the environment and preservation 
of water quality. 
 

(SA.39) (emphasis added). 

STANDARD OF REVIEW 

De novo review applies to review of a summary judgment decision.  Sierra 

Club v. Franklin County Power of Ill., LLC, 546 F3d 918, 930 (7th Cir. 2008).  On 

review, all facts must be construed in the light most favorable to Flambeau.  Id.  

(“We review the district court’s grant of summary judgment de novo and construe 
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all facts in the light most favorable to the defendants.”).  Likewise, de novo review 

applies to denial of a Rule 19 motion to dismiss.  Davis Cos. v. Emerald Casino, 

Inc., 268 F.3d 477, 482 (7th Cir. 2001). 

Review of a decision following a bench trial has a mixed standard of 

review.  Specifically, “[i]n an appeal from a bench trial, ‘[w]e review a district 

court’s conclusions of law de novo, and we review its findings of fact, as well as 

applications of law to those findings of fact, for clear error.’”) (internal citation 

omitted).  Trustees of Chicago Painters & Decorators Pension, Health & Welfare, 

& Deferred Sav. Plan Trust Funds v. Royal Int’l Drywall & Decorating, Inc., 493 

F.3d 782, 785 (7th Cir. 2007). 

SUMMARY OF ARGUMENT 

Flambeau respectfully seeks reversal for the following reasons: 

First, as set forth in Section I below, the district court erred as a matter of 

law by denying Flambeau’s CWA permit shield defense.  It is undisputed that:  (1) 

WDNR was the proper permitting authority because Wisconsin is a fully delegated 

state under the CWA, including for storm water discharges; (2) the WDNR chose 

to regulate storm water discharges for Flambeau and thousands of other permit 

holders through its storm water pollution permit program (NR 216); and (3) 

Flambeau fully complied with the WDNR storm water permit it received.  

Moreover, Flambeau’s WDNR permit was more stringent than the permit 

Plaintiffs contend Flambeau should have obtained. 
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Plaintiffs’ citizen suit against Flambeau, an individual permit holder, is a 

collateral attack on Wisconsin’s implementing regulation:  NR 216.  It was legal 

error and poor public policy to force a compliant permit holder to prove the EPA’s 

approval of a fully delegated state’s permitting program as a precondition to the 

permit shield.  In addition, Plaintiffs’ argument, accepted by the district court, 

elevated form over substance and invalidated almost two decades of history 

reflecting EPA’s  approval of NR 216. 

Second, as set forth in Section II below, the district court’s error on the 

permit shield defense was compounded when it held, in this lawsuit in which 

Plaintiffs collaterally attacked Wisconsin’s permit program for storm water 

discharges, that the WDNR was not a necessary and indispensable party under 

Federal Rule of Civil Procedure 19. 

Third, as set forth in Section III.A. below, the district court erred when it 

held that Flambeau had discharged a pollutant into a water of the United States.  It 

is undisputed that during the time period at issue Flambeau never discharged 

directly into the Flambeau River—which is a half mile away from the biofilter (the 

source of the alleged discharge).  The district court’s holding was far more 

attenuated—it found, based on circumstantial evidence and assumptions, that the 

minimal copper discharges from the biofilter flowed to Wetland 7, which, on 

occasion, in turn flowed to an intermittent stream known as “Stream C,” which in 

Case: 12-2969      Document: 21            Filed: 01/07/2013      Pages: 183



29 

turn, on occasion, flowed into the Flambeau River.  The record, however, contains 

no evidence as to the volume of flow coming out of the biofilter or the flow path.  

No other evidence was sufficient to support the district court’s finding of a 

violation. 

Fourth, as set forth in Section III.B. below, the district court erred as a 

matter of law when it held at summary judgment that the intermittent stream 

known as “Stream C” was a water of the United States south of Copper Park Lane.  

The district court reached its conclusion by relying primarily upon EPA 

regulations rendered obsolete by Rapanos v. United States, 547 U.S. 715 (2006).  

Moreover, the evidence offered by Plaintiffs was insufficient as a matter of law to 

show a sufficient nexus between Stream C and the Flambeau River. 

Fifth, as set forth in Section III.C. below, the district court erred as a matter 

of law when it failed to conduct the required “significant nexus” analysis for 

Wetland 7 as required by Justice Kennedy’s concurring opinion in Rapanos and 

this Court’s holding in United States v. Gerke Excavating, Inc., 464 F.3d 723 (7th 

Cir. 2006).  The district court’s failure to apply the significant nexus analysis to 

Wetland 7 is particularly perplexing given that:  (a) it did apply the significant 

nexus analysis, albeit improperly, to Stream C on summary judgment; and (b) it 

stated on summary judgment that at trial Plaintiffs would have to prove a 

significant nexus between Wetland 7 and Stream C or the Flambeau River in the 
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absence of evidence of a direct discharge.  Further, the trial evidence was 

insufficient as a matter of law to satisfy the significant nexus test for Wetland 7. 

For these reasons, Flambeau respectfully requests reversal. 

 ARGUMENT 

I. FLAMBEAU IS ENTITLED TO THE PERMIT SHIELD DEFENSE. 

A. A Citizen Suit Brought Against A Permit Holder Is An Improper 
Means To Attack A Delegated State’s CWA Permit Program. 

The CWA permit shield is designed to assure permit holders that they can 

rely on permits issued by a fully-delegated state.  Codified in 33 U.S.C. § 1342(k), 

the “permit shield” recognizes that a permit holder’s compliance with a state 

authorized permit is deemed compliance with the CWA: 

(k) Compliance with permits 

Compliance with a permit issued pursuant to this section shall be deemed 
compliance, for purposes of sections 1319 and 1365 of this title, with sections 
1311, 1312, 1316, 1317, and 1343 of this title… 

As the Wisconsin Supreme Court recently stated, “When the DNR properly issues 

a permit under the state’s statutory and regulatory authority, the permittee should 

be able to rely on the validity of the permit’s terms and conditions.”  Andersen v. 

DNR, 2011 WI 19, ¶ 64, 332 Wis. 2d 41, 796 N.W.2d 1.  See also Atl. States Legal 

Found., Inc. v. Eastman Kodak Co., 12 F.3d 353, 357 (2nd Cir. 1993) (“The 

purpose of [the permit shield] seems to be … to relieve [permit holders] of having 

to litigate in an enforcement action the question whether their permits are 

sufficiently strict.”) (internal citation omitted).  Accordingly, when evidence 
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establishes that a permit holder complied with the permit issued by the delegated 

state agency, it should be the end of the inquiry.  

Here, however, Plaintiffs attacked the permit that WDNR, as the fully 

delegated permitting authority, issued to Flambeau.  Plaintiffs did so even though 

it was undisputed that Flambeau had fully complied with such WDNR permit at 

all times since its issuance more than a decade ago.  The CWA permit shield 

expressly prevents citizen suits challenging the underlying permit rather than the 

permit holder’s conduct in such a case.  Were it otherwise, permit holders would 

act at their peril if they relied upon permitting decisions made by the fully-

delegated state authority.  That is precisely what happened here.  

The district court issued what Plaintiffs have characterized as a decision 

setting “national precedent” when it denied Flambeau’s permit shield defense.  

(R.258:6).  The district court found that Flambeau’s WDNR permit was invalid for 

CWA purposes because Flambeau could not show that the Wisconsin storm water 

rule governing its permit was “formally” approved by EPA.  (SA.96-98).  

Flambeau disagrees with that holding as set forth in Section I.C below.  The 

fundamental issue on appeal, however, is not whether there was EPA formal 

approval, but rather, whether an individual permit holder who fully complies with 

the fully delegated state’s storm water discharge permit should be entitled to the 

CWA’s permit shield. 
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This Court should answer that question decidedly “yes.”  Any other 

decision would undermine the authority of delegated states to regulate discharges 

into the waters within their jurisdiction, would incentivize citizen suits attacking 

permitting programs through an end-run lawsuit against the individual permit 

holder, and would put permit holders at risk.  There is already a remedy for the 

harm Plaintiffs alleged here:  they can bring a claim against the EPA to correct 

state compliance—not against the individual permit holder.  33 U.S.C. § 1365 

(a)(2).  The district court erred. 

B. A Permit Holder Who Complies With A Permit Issued By A Fully 
Delegated State Should Be Able To Rely On Such Permit And 
Should Be Entitled To The CWA Permit Shield Defense.   

1. EPA Recognizes Wisconsin As A Fully Delegated State 
Under The CWA, Including For Storm Water Regulation. 

Under the statutory scheme designed by Congress, EPA can delegate 

authority to states to regulate discharges into navigable waters within the state’s 

jurisdiction.  33 U.S.C. § 1342(c)(1).  Once EPA approves a state’s permit 

program, EPA must suspend its own issuance of National Discharge Pollutant 

Elimination System (“NDPES”) permits covering the navigable waters subject to 

the state program.  Id.; see also 40 C.F.R. § 123.61(c); Save the Bay, Inc. v. Adm’r 

of EPA, 556 F.2d 1282, 1285 (5th Cir. 1977).  The state then administers and 

enforces its permit program and the EPA assumes an oversight role.  33 U.S.C. 

Case: 12-2969      Document: 21            Filed: 01/07/2013      Pages: 183



33 

§ 1342(b) and (c).  In other words, in a fully delegated state, the regulated entity 

can only seek a permit from the delegated state, not the EPA. 

This federal and state partnership encourages “cooperative federalism,” 

whereby a state administers its own discharge permit system: 

The Clean Water Act also articulates Congress’ policy “to recognize, 
preserve, and protect the primary responsibilities and rights of States to 
prevent, reduce, and eliminate pollution….”  33 U.S.C. § 1251(b); Save the 
Bay, 556 F.2d at 1285.  Accordingly, as recognized by the United States Supreme 
Court, the Clean Water Act envisions a partnership between the states and the 
federal government.  Arkansas, 503 U.S. at 101; see also United States v. 
Cooper, 482 F.3d 658, 667 (4th Cir. 2007) (referring to the Clean Water Act as a 
“scheme of cooperative federalism”).  In furtherance of that policy, the Clean 
Water Act empowers each state to administer “its own permit program for 
discharges into navigable waters within its jurisdiction….”  33 U.S.C. 
§ 1342(b); see also Arkansas, 503 U.S. at 102.  [Emphasis added.] 

Andersen, 2011 WI 19 at ¶ 34.  Thus, when the EPA delegates authority to a state 

to administer its permit program, the permit shield should provide permit holders 

with confidence that discharges that comply with the delegated state’s permit also 

comply with the CWA. 

It is undisputed that the EPA recognizes Wisconsin as a fully delegated 

state under the CWA.  Id. at ¶ 37.  WDNR, therefore, issues all WPDES permits in 

Wisconsin (outside of tribal areas). 

In 1987, Congress amended the CWA to specifically address storm water 

regulation.  (R.62:2, ¶ 7).  A series of regulations were issued in 1990 and 1999.  

See National Pollutant Discharge Elimination System Permit Application 

Regulations for Storm Water Discharges, 55 Fed. Reg. 47,990 (Nov. 16, 1990); 
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see also National Pollutant Discharge Elimination System—Regulations for 

Revision of the Water Pollution Control Program Addressing Storm Water 

Discharges, 64 Fed. Reg. 68,722 (Dec. 8, 1999); (R.62:2, ¶¶ 7-8).  Delegated 

states now also regulate storm water, as the EPA explains on its website: 

15. How does storm water permitting differ in States with approved State 
NPDES programs compared to States without NPDES State permit 
programs? 
 
A. While Federal storm water regulations (i.e., the November 16, 1990, storm 
water permit application regulations) establish minimum requirements 
nationwide [sic].  State permitting authorities may impose more stringent 
requirements or decide to expand the scope of its program to meet State 
priorities.  EPA Regional offices are the permitting authorities for 12 States and 
most Territories; the remaining 38 States and the Virgin Islands administer 
their own storm water programs and issue permits to regulate municipalities 
and industries in their States.  Regulated facilities in these States should 
contact the appropriate State permitting authority for guidance, application 
forms, general permits and other materials.  Please note that some of the 
NPDES States do not issue permits for Federal facilities located in their States. 

 
See EPA, NPDES Storm Water Program: Question and Answer Document, 

Volume 2 at 5-6 (July 1993) (“EPA Q&A”), 

http://www.epa.gov/npdes/pubs/owm0250.pdf (emphasis added). 

Wisconsin, likewise, added a storm water component to its CWA permit 

program.  Following the 1987 amendment to the CWA, WDNR proposed statutory 

changes and the adoption of new storm water rules (NR 216).13

                                              
13 Under the Water Resources Development Act of 1992, delegated states had to 

implement rules to regulate storm water discharges under the CWA no later than October 1, 1994.  
See Water Resources Development Act of 1992, Pub. L. No. 102-580, 106 Stat. 4797; see also 33 
U.S.C. § 1342(p)(1). 

  WDNR kept EPA 

fully informed of the proposed modifications as discussed below.  NR 216 has 
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provided the regulatory framework for issuance of every single one of the 

thousands of storm water discharge permits issued in Wisconsin since 1994.  

(R.125:2-3, ¶ 4).  To this day, EPA has not revoked Wisconsin’s CWA delegation.  

Accordingly, under EPA authority, Wisconsin has applied the NR 216 framework 

to issue permits for storm water discharges for almost two decades. 

2. An Individual Permit Holder Should Not Have To Prove 
That A State’s Delegated Permit Program Is Properly 
Promulgated To Be Entitled To The CWA Permit Shield. 

In its summary judgment decision, the district court framed the legal issue 

as follows: 

The threshold question is whether the EPA has approved NR 216.21(4) as part of 
the States § 402 permit program; without the EPA’s approval, defendant cannot 
sustain a defense that the permit issued under the state’s metallic mining laws 
meets the federal requirements under the Clean Water Act’s National Pollution 
Discharge Elimination System program. 

 
(SA.95).  The district court’s framing of the issue and its denial of Flambeau’s 

permit shield defense is legally flawed and contrary to public policy. 

First, a permit holder cannot—and should not—be expected to investigate 

and/or second-guess the regulatory scheme of a fully delegated state.  As set forth 

in detail in the Amicus Curiae Brief submitted to the district court by the State of 

Wisconsin (R.116-1), WDNR made a deliberate choice to regulate Flambeau’s 

storm water discharges under NR 216.21(4) of Wisconsin’s fully-delegated 

program and issued a comprehensive permit to Flambeau to govern storm water 
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discharges at the former mine site.  (SA.26-27).  WDNR has applied the same 

framework (NR 216) for every other permitted entity.  (R.125:2-3, ¶¶ 4-5). 

Second, a permit holder in Flambeau’s position could not possibly foresee 

that despite complying with the delegated state’s permit, it could be accused of 

operating without a CWA permit.  Publicly available information would lead any 

reasonable person to conclude that the state’s permit satisfies the CWA.  As 

discussed above, the EPA publicly recognizes Wisconsin as the “permitting 

authority” to regulate storm water discharges under the CWA.  (R.116-1:12; see 

also Authorization Status for EPA’s Stormwater Construction and Industrial 

Programs, http://cfpub.epa.gov/npdes/stormwater/authorizationstatus.cfm (last 

visited Jan. 7, 2013); see also EPA Q&A at 5-6. 

A permit holder who investigated further (and there would be no reason to 

do so) would also reasonably conclude that the EPA had “formally” approved 

Wisconsin’s storm water discharge permit program.  As discussed in more detail 

in Section I.C. below, the EPA reviewed, commented, and suggested language on 

the specific rule used by WDNR to regulate Flambeau’s storm water discharges 

(NR 216.21(4)) and that language was incorporated into Wisconsin’s final rule.  

(R.62-1:132-133).  Accordingly, WDNR kept the EPA fully informed and adopted 

the EPA’s suggested revisions to NR 216.21(4).  Moreover, the EPA and WDNR 

have always operated as if there has been formal EPA approval. 
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Third, Flambeau obtained no advantage by operating under the permit 

issued by WDNR.  This is not a case, for example, in which a facility sought a 

permit but was told by the delegated state that no permit was necessary.  Nor is 

this a case where the delegated state granted a facility a permit exemption.  

Moreover, there is no evidence to suggest that the state was trying to “work 

around” CWA requirements.  The applicability of the permit shield could perhaps 

be different under those scenarios because in those scenarios the facility would be 

operating without a permit.  Here, Flambeau was fully compliant with the 

delegated state’s more stringent permit. 

Fourth, Flambeau’s inability to rely on the delegated state’s permit is 

particularly egregious given the following critical facts:  

• As discussed on pages 16-19, some of the Plaintiffs participated in 
the Modification that led to the issuance of the permit that Plaintiffs 
now challenge.  Despite having a seat at the table, and not objecting 
when WDNR decided to regulate Flambeau’s storm water 
discharges in the manner it did, these Plaintiffs laid in the weeds and 
attacked Flambeau more than a decade later.   

 
• The record demonstrated Flambeau’s long history of cooperation 

with WDNR.  (SA.36).  WDNR told Flambeau which permit to 
obtain for storm water discharges, there was no history of violations, 
and Flambeau had consistently demonstrated its commitment to 
protecting the environment.  (SA.36-37). 

 
• The only reason Flambeau sought the Modification was because the 

City asked for Flambeau’s help with facilitating economic 
development in a struggling local community.  (SA.35).  Proving the 
wisdom of the old adage “no good deed goes unpunished,” Plaintiffs 
pursued Flambeau for actions Flambeau took while trying to be a 

Case: 12-2969      Document: 21            Filed: 01/07/2013      Pages: 183



38 

“good neighbor” as the district court found following trial.  (SA.37, 
39). 
 

There is, quite simply, nothing more Flambeau could have done to protect itself 

from Plaintiffs’ attack.  If ever there were a case where the permit shield should 

apply—this is it.  The district court erred by denying the defense. 

C. The EPA Approved Wisconsin’s Storm Water Discharge 
Program. 

Although Flambeau should not have had to demonstrate EPA approval, it 

nonetheless did so successfully.  Indeed, extensive evidence showed that NR 216, 

including the particular subsection at issue, was an approved component of 

Wisconsin’s CWA permit program.  For example, the plain language of 40 C.F.R. 

§ 123.62 required WDNR to “keep EPA fully informed of any proposed 

modifications to its basic statutory or regulatory authority, its forms, procedures, 

or priorities.”  WDNR did just that, and as a result, the EPA recommended 

changes to NR 216 prior to its promulgation.  (R.62-1:132-133).  The EPA made 

only one recommended change regarding NR 216.21(4), the rule used by WDNR 

here: 

We recommend that under [NR 216.21(4)], the phrase “subject to” be revised to 
read “in compliance with.”  It is our understanding that WDNR will make 
determinations as to the applicability of these two sections.  To make this more 
explicit, we recommend that both sections read:  “. . . storm water requirements 
which the department determines are at least

 

 as stringent as those in a tier 2 
permit.” 
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(R.62-1:133) (emphasis original).  Wisconsin adopted those changes, and NR 

216.21(4) now includes the “at least as stringent as” language suggested by the 

EPA.  (R.62-1:133).   

WDNR would have had no reason to send the EPA its proposed storm 

water rule component for Wisconsin’s CWA permit program except to comply 

with the requirements under 40 C.F.R. § 123.62.  Indeed, WDNR Secretary 

George Meyer stated when NR 216 was adopted that NR 216 was “required by” 

“the federal Clean Water Act, as amended in 1987.”  (R.62:3, ¶ 11). 

For almost two decades since NR 216’s adoption, WDNR has used NR 216 

to regulate storm water under Wisconsin’s CWA permit program.  (R.62:3-4, ¶¶ 

10, 12).  Throughout that time, the EPA has publicly recognized Wisconsin as the 

authorized unit of government to regulate storm water discharges under the CWA.  

(R.116-1:12).  If the EPA did not believe that WDNR’s use of NR 216 to regulate 

storm water was valid, it had the power to revoke Wisconsin’s authority to issue 

WPDES permits at any time.  33 U.S.C. § 1342(c)(3); 40 C.F.R. § 123.63(a).  It 

never did so.  The district court erred when it held the evidence only showed a 

“lack of disapproval” by the EPA. 

Moreover, the cases cited by the district court for the proposition that 40 

C.F.R. § 123.62 “requires explicit approval, not lack of disapproval” are 

distinguishable.  (SA.96-97, citing United States v. Cinergy Corp., 623 F.3d 455, 
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458-59 (7th Cir. 2010); United States v. Murphy Oil USA, Inc., 143 F. Supp. 2d 

1054, 1100-01 (W.D. Wis. 2001)).  Both cases were Clean Air Act (“CAA”) cases 

and, therefore, neither court addressed the CWA permit shield defense or approval 

under 40 C.F.R. § 123.62.  Moreover, in Cinergy, this Court ruled in favor of the 

permit holder, emphasizing that a permit holder should be able to trust the 

regulatory rules on the books and should not be expected to investigate whether a 

set of rules means something different than what it plainly states.  623 F.3d at 458-

59.  Cinergy strongly supports Flambeau’s position here.  Flambeau should have 

been able to trust the plain language of NR 216, the regulations represented for 18 

years as Wisconsin’s CWA permit program. 

II. THE DISTRICT COURT ERRED WHEN IT HELD THAT THE 
WDNR WAS NOT A NECESSARY AND INDISPENSIBLE PARTY. 

The district court’s denial of the permit shield defense was particularly 

problematic here because Wisconsin was not made a party in this case about 

whether Wisconsin had CWA authority to regulate discharges into waters within 

its jurisdiction via storm water discharge permits.  Thus, the district court erred as 

a matter of law when it denied Flambeau’s motion to dismiss under Rule 19. 

A. The Rule 19 Factors. 

Assessing whether a lawsuit should be dismissed under Rule 19 is a three-

step process.  See Fed. R. Civ. P. 19.  The court first determines whether the entity 

to be joined is a required party under Rule 19(a).  Id.  If the entity is a required 
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party, the court then decides if joinder is feasible.  Id.  When joinder is not 

feasible, the court must analyze the Rule 19(b) factors to determine whether the 

entity is indispensable.  That is, whether the court “in equity and good conscience” 

should dismiss the case rather than proceed without it.  Id. 

To determine whether a party is indispensable under Rule 19(b), which 

requires dismissal, the court considers: 

(1) the extent to which a judgment rendered in the person’s absence might 
prejudice that person or the existing parties; 

(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 

(B) shaping the relief; or 

(C) other measures; 

(3) whether a judgment rendered in the person’s absence would be adequate; 
and 

(4) whether the plaintiff would have an adequate remedy if the action were 
dismissed for nonjoinder. 

See Fed. R. Civ. P. 19(b).   

B. WDNR Is A Required Party Under Rule 19(a). 

Here, the district court erroneously denied Flambeau’s Rule 19 motion at the 

first-step of the analysis on the basis that WDNR was not a required party.  Such a 

conclusion would make sense had Plaintiffs pursued a traditional citizen suit.  

They did not. 

WDNR is a required party here because the crux of Plaintiffs’ citizen suit 

was their insistence that a specific aspect of Wisconsin’s storm water permit 
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program was not an authorized component of the state’s CWA permit program; 

otherwise, the CWA permit shield bars the citizen suit (as it should have here).  

WDNR has an obvious interest in this outcome.  See Boles v. Greeneville Hous. 

Auth., 468 F.2d, 476, 479 (6th Cir. 1972) (dismissing an appeal under Rule 19 

because granting the relief sought would “deprive [an agency] of the right to 

defend the integrity of its administrative decisions”). 

C. Joinder Of WDNR Is Not Feasible. 

Since WDNR is a required party under Rule 19(a), the district court should 

have also found that joinder of WDNR is not feasible.  This inquiry is 

straightforward.  WDNR’s joinder is not feasible because WDNR has not waived 

its sovereign immunity and it is, therefore, immune from suit.  See Burnette v. 

Carothers, 192 F.3d 52, 57 (2nd Cir. 1999) (affirming district court’s holding that 

the citizen suit provision in the CWA did not abrogate state’s sovereign immunity 

and that state defendants were therefore immune from suit in federal court); see 

also Natural Res. Def. Council v. Cal. Dep’t of Transp., 96 F.3d 420, 423 (9th Cir. 

1996) (affirming district court dismissal of claims brought under the citizen suit 

provision of the CWA against state agency for lack of subject matter jurisdiction 

because agency had not waived sovereign immunity). 

D. Rule 19(b) Factors Require Dismissal. 

Finally, after applying the Rule 19(b) factors, the decision against Flambeau 

prejudiced WDNR because the decision undercut Wisconsin’s storm water permit 
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program.  Plaintiffs are already touting their victory as setting “national precedent” 

(R.258:6).  In addition, they claim to have tied WDNR’s hands by preventing the 

permitting of future sulfide ore mines in Wisconsin.  Id. 

WDNR’s amicus participation did not eliminate prejudice.  (SA.78-79).  If 

non-joinder could be solved by amicus participation, then non-joinder would never 

be a problem: 

Nonetheless, we decline to hold that the de facto opportunity to file position 
papers with the court on a cross-claim is sufficient to mitigate the prejudice of 
non-joinder.  If the opportunity to brief an issue as a non-party were enough 
to eliminate prejudice, non-joinder would never be a problem since the court 
could always allow the non-joinable party to file amicus briefs.  Being party 
to a suit carries with it significant advantages beyond the amicus’ 
opportunities, not the least of which is the ability to appeal an adverse 
judgment. 

 
Wichita & Affiliated Tribes of Okla. v. Hodel, 788 F.2d 765, 775 (D.C. Cir. 1986) 

(emphasis added); see also Mukah Indian Tribe v. Verity, 910 F.2d 555, 560 (9th 

Cir. 1990). 

Moreover, consistent with the “perhaps most important factor specified in 

Rule 19(b),” Plaintiffs have an adequate alternative remedy to address their 

concerns.  See Reliance Ins. Co. v. Wis. Natural Gas Co., 60 F.R.D. 429, 432 

(E.D. Wis. 1973).  Under the CWA, Plaintiffs may bring suit against the EPA if 

they believe that the EPA is refusing to address a state NPDES program operating 

in violation of the CWA.  33 U.S.C. § 1365(a)(2); see also Legal Envtl. Assistance 

Found., Inc. v. Pegues, 717 F. Supp. 784, 789 (M.D. Ala. 1989), aff’d 904 F.2d 

640 (11th Cir. 1990).  Noticeably, this is the only other time citizen suits are 
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allowed under the CWA.  Those suits, however, are not against the individual 

permit holder – they are against the EPA.  There is an avenue for Plaintiffs to air 

their grievances about Wisconsin’s program.  The district court’s failure to require 

Plaintiffs to pursue that avenue was error as a matter of law. 

By concluding that NR 216 had not been formally approved by the EPA, 

the district court affirmed why it should have granted Flambeau’s Rule 19 motion.  

Because of the district court’s decision, WDNR now must operate NR 216—the 

only framework in Wisconsin for permitting storm water discharges—under the 

risk that a permitted entity could be subject to litigation under the CWA.  

Furthermore, 5,700 storm water permit holders are now arguably subject to CWA 

citizen suits despite complying with permits publicized by both Wisconsin and the 

EPA to be part of Wisconsin’s CWA permit program (R.125:3, ¶ 5).  WDNR was 

a necessary party to any decision that could negatively impact the permitting 

authority of Wisconsin—a state delegated full authority under the CWA to operate 

a CWA permit program.  Accordingly, the district court erred as a matter of law 

by concluding that WDNR was not a necessary party under Rule 19. 

III. THE DISTRICT COURT ERRED WHEN IT FOUND BIOFILTER 
OVERFLOWS ENTERED WATERS OF THE UNITED STATES. 

To prove a CWA violation, Plaintiffs had the burden of establishing that 

Flambeau discharged a pollutant from a point source into navigable waters of the 

United States without a permit.  See e.g., Comm. to Save Mokelumne River v. E. 
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Bay Mun. Util. Dist., 13 F.3d 305, 308 (9th Cir. 1993).  After trial, the district 

court found that on 11 occasions an undetermined amount of water containing de 

minimis amounts of copper traveled from the biofilter, across Wetland 7, to a 

small intermittent stream known as Stream C.  The district court had previously 

concluded on summary judgment that Stream C constituted a “water of the United 

States” below a road known as Copper Park Lane.  (SA.92). 

This Court should reverse the district court’s ultimate holding for several 

reasons.  First, there is insufficient evidence that any biofilter overflow actually 

reached intermittent Stream C.  Second, the district court erred in concluding that 

intermittent Stream C is subject to federal jurisdiction.  Third, the district court 

erred by not conducting the significant nexus analysis for Wetland 7, the area 

which received any overflow from the biofilter. 

A. There Is Insufficient Evidence To Find That Any Biofilter 
Discharges Reached Stream C. 

1. The District Court’s Factual Findings Confirm There 
Was No Evidence That Discharges From The Biofilter 
Reached Stream C. 

In its decision, the district court recognized the paucity of evidence 

showing that any biofilter discharges actually reached Stream C: 

• “No definitive evidence exists to prove that any overflow from the 
biofilter has ever made its way to Stream C below Copper Park 
Lane, let alone that a polluted overflow did.”  (SA.29-30) (italics 
original). 
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• “Given the nature of the surrounding wetland, with its tall reedy 
grasses, hummocks and low water table, it would not be possible to 
determine this by visual observation, unless the entire area were so 
inundated that such a result would be inevitable.  No witness 
testified to observing such a situation. . . .”  (SA.30). 

• “[N]either side undertook any dye or tracer tests that would put the 
issue to rest.”  (SA.30). 

Nevertheless, the district court based the CWA violation on “circumstantial 

evidence” as to what might happen during “high water periods.”  The district court 

emphasized: 

• “It would be almost inevitable that in high water periods, excess 
water from the biofilter would flow down to this point and from 
there down to the more clearly channelized Stream C south of 
Copper Park Lane.” (SA.32). 

• “[W]hen water was flowing in large quantities out of the biofilter, … 
it likely … would overwhelm the soil’s infiltration capacity, 
continue flowing into the wetland down to the lowest point … and 
then make its way down to Copper Park Lane.”  (SA.32). 

The district court concluded it was “more probable than not that on 11 

occasions, excess water flowed out of the biofilter containing concentrations of 

copper that exceeded Wisconsin’s acute toxicity criterion for that metal and that at 

least some of this water followed the slope of the berm down through the wetland 

and into the waterway that eventually became Stream C on each of the 11 

occasions.”  (SA.32).  This was not sufficient evidence of an unlawful discharge. 
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2. The Decision Hinges On Large Quantities Of Flow And 
No Such Evidence Exists. 

The district court’s decision ultimately hinges on a finding that the 11 

overflows at issue involved “high water periods” where “water was flowing in 

large quantities out of the biofilter.”  (SA.32).  Plaintiffs failed to prove that a 

discharge actually reached a water of the United States because the record contains 

no evidence showing that the 11 occasions at issue were in fact “high water 

periods” where “water was flowing in large quantities out of the biofilter.”  The 

district court itself acknowledged as much, finding “[t]he record contains no 

measurements of the volume of flow coming out of the biofilter.”  (SA.17).  

Moreover, the district court identified no testimony supporting the premise that the 

11 occasions at issue were “high water periods.”  (SA.32).  Given the lack of 

evidence as to volume, the district court’s decision cannot be sustained. 

3. The District Court’s Opinion Ignores Its Own Earlier 
Recognition That The De Minimis Amounts Of Copper In 
Biofilter Discharges May Never Reach Stream C. 

The district court’s conclusion was erroneous for another reason.  Even 

assuming some undetermined amount of biofilter overflow reached Stream C, 

there is no evidence that such overflow contained copper at the time it arrived 

there. 
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Initially, the district court’s opinion acknowledged that any biofilter 

overflow could not be presumed to retain copper after it had left the biofilter and 

traversed Wetland 7: 

No definitive evidence exists to prove that any overflow from the biofilter has 
ever made its way to Stream C below Copper Park Lane, let alone that polluted 
overflow ever did. 
 

(SA.29-30) (italics original). 

This was no mistake.  Throughout its opinion, the district court emphasized 

that, even at the point where the overflow first left the biofilter, it contained only a 

“de minimis” amount of copper.  (SA.4, 27-28).  The court also explained that, 

after the overflow left the biofilter, it had multiple opportunities to infiltrate the 

soil or disperse.  (SA.8-9, 17-18, 31-32).  In other words, the district court 

recognized that the composition of any biofilter discharge could have been 

substantially impacted by the wetland (Wetland 7) that separated the biofilter from 

Stream C. 

In its final analysis, however, the district court did not consider whether any 

copper remained in the discharge after it traversed Wetland 7.  It simply presumed 

that copper must have remained in any biofilter overflow that reached Stream C.  

(SA.31-33).  This is erroneous.  Not only does the record lack direct evidence that 

copper actually entered a water of the United States on any of the 11 relevant 

occasions as discussed below, it also does not include circumstantial evidence that 

would allow a fact-finder to reasonably assume what amount of copper may have 
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reached Stream C.  Indeed, the district court found that Plaintiffs’ use of the river 

was in no way impaired and “Plaintiffs cannot make a plausible argument that the 

quality of the water in the river is affected by the discharges from the biofilter.”  

(SA.38).  The district court should not have found liability under these facts. 

B. The District Court Erred In Holding That Intermittent “Stream 
C” Was Subject To Federal Jurisdiction. 

At summary judgment, the district court found that a non-navigable, 

intermittent stream known as “Stream C” was a water of the United States and, 

accordingly, that any discharge into Stream C without a CWA permit violated 

federal law.  (SA.86-87).  This too was error. 

1. The “Significant Nexus” Test Governs Whether The 
Biofilter Discharged To “Navigable Waters.” 

In order to establish liability and trigger federal jurisdiction, Plaintiffs had 

to prove that the biofilter discharged to “navigable waters.”  The CWA defines 

“navigable waters” as “waters of the United States, including the territorial seas.”  

33 U.S.C. § 1362(7); see also 40 C.F.R. § 122.2; 33 C.F.R. § 328.3(a); 40 C.F.R. 

§ 230.3(s).  

The Rapanos test controls this determination.  In Rapanos v. United States, 

547 U.S. 715 (2006), the United States Supreme Court addressed the issue of 

whether the United States Army Corps of Engineers (“ACOE”) could properly 

exercise jurisdiction over wetlands adjacent to non-navigable tributaries.  Id. at 

723.  A fractured court produced a decision leaving lower courts with two 
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different methods for determining whether a water falls within the scope of federal 

CWA jurisdiction.  See Precon Dev. Corp. v. United States Army Corps of Eng’rs, 

633 F.3d 278, 288 (4th Cir. 2011), citing Rapanos, 547 U.S. at 778. 

The first method arises from Justice Scalia’s plurality opinion, which set 

forth the following two-part test:  “first, that the adjacent channel contains a 

‘wate[r] of the United States,’ … and second, that the wetland has a continuous 

surface connection with that water, making it difficult to determine where the 

‘water’ ends and the ‘wetland’ begins.”  Rapanos, 547 U.S. at 742. 

Justice Kennedy, concurring, took a different approach.  Adopting the 

“significant nexus” test, Justice Kennedy instructed: 

[W]etlands possess the requisite nexus, and thus come within the statutory phrase 
‘navigable waters,’ if the wetlands, either alone or in combination with 
similarly situated lands in the region, significantly affect the chemical, 
physical, and biological integrity of other covered waters more readily 
understood as ‘navigable.’  When, in contrast, wetlands’ effects on water quality 
are speculative or insubstantial, they fall outside the zone fairly encompassed by 
the statutory term ‘navigable waters.’ 
 

Id. at 780 (emphasis added). 

After Rapanos, federal courts were left with the task of determining which 

analysis, the Scalia plurality or the Kennedy concurrence, to follow.  This Court 

expressly adopted Justice Kennedy’s “significant nexus” standard, finding it was 

the narrowest, and therefore, controlling test to determine whether wetlands are 

subject to federal authority.  United States v. Gerke Excavating, Inc., 464 F.3d 

723, 725 (7th Cir. 2006). 
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As explained below, various courts—since Rapanos—have likewise agreed 

that the significant nexus test applies not just to wetlands, but to intermittent 

streams.  However, the district court failed to consistently and correctly apply 

Rapanos to some of the water bodies at issue in this case. 

2. The District Court Erred When It Held That Stream C 
Was Subject To Federal Jurisdiction By Relying Upon 
1983 EPA Regulations Rendered Obsolete By Rapanos. 

The district court’s conclusion that Stream C south of Copper Park Lane is 

a “navigable water” was primarily premised on 1983 EPA regulations stating that 

any tributary to a “traditional navigable water” should be classified as a “water of 

the United States.”  (SA.86-87).  This reasoning is erroneous because Rapanos—

which was not issued until 23 years later—rendered such EPA regulations 

obsolete.  Rapanos, 547 U.S. at 779-80. 

Since Rapanos, various courts have concurred that an intermittent 

tributary—such as Stream C—is only subject to federal jurisdiction if it possesses 

a “significant nexus” with a “traditional navigable water.”  See, e.g., United States 

v. Lippold, No. 06-30002, 2007 WL 3232483, *6 (C.D. Ill. Oct. 31, 2007) (holding 

after Rapanos that an intermittent tributary is a “water of the United States” only if 

it possesses a significant nexus to a navigable-in-fact water); Envtl. Prot. Info. Ctr. 

v. Pac. Lumber Co., 469 F. Supp. 2d 803, 823 (N.D. Cal. 2007) (holding that 

federal jurisdiction under the CWA was not established where plaintiff failed to 

show that an intermittent tributary had a significant nexus to a navigable-in-fact 
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water); see also, United States v. Robison, 505 F.3d 1208, 1215, 1222-24 (11th 

Cir. 2007) (holding that jury instruction defining a “water of the United States” as 

“any stream which may eventually flow into a navigable stream” was erroneous 

and was not harmless error because it did not instruct the jury to consider the 

significance of the nexus between the intermittent tributary and navigable-in-fact 

water).  

Even the ACOE and the EPA’s joint guidance documents now instruct that 

the “significant nexus” test must be applied to determine whether a non-permanent 

tributary is a “water of the United States.”  See U.S. EPA & U.S. Army Corps of 

Eng’rs, Clean Water Act Jurisdiction Following the U.S. Supreme Court’s 

Decision in Rapanos v. United States & Carabell v. United States (Dec. 2, 2008) 

(“2008 Guidance”)14; see also U.S. EPA, Draft Guidance on Identifying Waters 

Protected by the Clean Water Act (“2011 Draft Guidance”).15

                                              
14 See 

  Accordingly, the 

mere fact that Stream C intermittently connects with a “traditional navigable 

water” (i.e., the Flambeau River) does not, ipso facto, create federal jurisdiction 

over Stream C.   

http://water.epa.gov/lawsregs/guidance/wetlands/upload/2008_12_3_wetlands_ 
CWA_Jurisdiction_Following_Rapanos. 

15 See http://water.epa.gov/lawsregs/guidance/wetlands/upload/wous_guidance_4-
2011.pdf; see also Notice, 76 Fed. Reg. 24,479 (May 2, 2011). 
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3. The District Court Erred By Finding A Significant Nexus 
Between Stream C And The Flambeau River. 

Perhaps recognizing that an intermittent “tributary” does not always 

constitute a “water of The United States,” the district court identified an 

alternative basis for federal jurisdiction.  It held that Stream C bore a “significant 

nexus” with the Flambeau River.  In support of this conclusion, the district court 

cited the following factual findings: 

• That Stream C contributed some undetermined amount of water to 
the Flambeau River.  (SA.89-90). 
 

• That Stream C contributed some undetermined amount of copper to 
the Flambeau River.  (SA.89-90). 
 

• That Stream C and the Flambeau River shared a handful of species 
of fish.  (SA.89). 
 

• That Stream C had a short length—approximately a half-mile.  
(SA.89). 
 

The district court’s findings are inadequate as a matter of law to hold that 

Stream C had a “significant nexus” with the Flambeau River.  Importantly, Judge 

Kennedy’s concurrence in Rapanos does not call for an assessment of whether any 

“nexus” exists between two waters, but rather whether the nexus is a significant 

one.  Rapanos, 547 U.S. at 779-80.  Only a significant nexus allows for federal 

jurisdiction.  Precon Dev. Corp., 633 F.3d at 295 n.14 (holding that, although 

evidence established a nexus between a wetland and a navigable-in-fact water, it 

did not establish a “significant nexus”); Envtl. Prot. Info. Ctr., 469 F. Supp. 2d at 
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824 (denying summary judgment because, although plaintiffs proved a hydrologic 

connection between an intermittent stream and a navigable-in-fact water, they 

failed to show that the stream had a significant impact on the navigable-in-fact 

water). 

To satisfy the “significant nexus” test, a plaintiff must show that a non-

navigable tributary “significantly affect[s] the chemical, physical, and biological 

integrity” of the “traditional navigable water” in a way that is neither “speculative” 

nor “insubstantial.”  Rapanos, 547 U.S. at 780.  The inquiry depends largely on 

the nature of the tributary’s flow and the impact on the receiving waters.  For 

example, in Rapanos, Justice Kennedy opined that district courts might focus their 

analysis on the effect that the tributary has on “downstream water quality” and 

“the quantity and regularity of flow” of the tributary.  Rapanos, 547 U.S. at 782.  

Likewise, the ACOE and the EPA have stated: 

Principal considerations when evaluating significant nexus include the volume, 
duration, and frequency of the flow of water in the tributary and the proximity of 
the tributary to a “traditional navigable water.” 
 

2008 Guidance at 10. 

Here, the evidence was insufficient as a matter of law to conclude that the 

non-navigable, intermittent Stream C has any meaningful impact on the Flambeau 

River.  The record lacks any data as to how often Stream C reaches the Flambeau 

River, what fraction of water Stream C contributes to the Flambeau River, and to 

what extent Stream C impacts the copper concentration in the Flambeau River, if 
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at all.  The record suggests that the entire Stream C watershed has no material 

impact on the Flambeau River.  (See e.g., R.84:10, ¶ 20) (the entire watershed of 

Stream C is less than four-tenths of one percent of the drainage area contributing 

to the Lower Flambeau River).  Accordingly, the district court erred when it 

concluded at summary judgment that Stream C has a “significant nexus” with the 

Flambeau River or, more broadly, that the CWA covers Stream C. 

C. The District Court Erred By Not Conducting The Significant 
Nexus Analysis For The Wetland. 

1. The Significant Nexus Test Applies To The Wetland. 

The district court erred when it failed to apply the significant nexus test to 

Wetland 7. 

Following trial, the district court concluded that, although the biofilter 

discharged into Wetland 7, it did not have to apply the significant nexus test to 

Wetland 7 because it was more likely than not that biofilter overflows (1) 

ultimately exited Wetland 7 and (2) reached Stream C south of Copper Park Lane.  

According to the district court, to trigger federal jurisdiction a pollutant need not 

discharge directly into a water of the United States—it is enough if the pollutant 

simply got there eventually, applying Justice Scalia’s dicta in Rapanos: 

The law does not require a finding that a pollutant was discharged directly into a 
navigable water; it forbids the “‘addition of any pollutant to navigable waters.’  
Rapanos v. United States, 547 U.S. 715, 743 (2006) (quoting 33 U.S.C. 
§ 1311(a)).  Justice Scalia adopted the approach of two lower courts that had 
found that “the discharge into intermittent channels of any pollutant that 
naturally washes downstream likely violates § 1311(a), even if the pollutants 
discharged from a point source do not emit ‘directly into’ covered waters, but 
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pass ‘through conveyances’ in between.”  Id. (citing Sierra Club v. El Paso Gold 
Mines, Inc., 421 F.3d 1133, 1137, 1411 (10th Cir. 2005); United States v. 
Velsicol Chemical Corp., 483 F. Supp. 945, 946-47 (W.D. Tenn. 1976)). 
 

(SA.33) (italics original).  The district court’s analysis was erroneous.   

Once the district court found that the biofilter discharged into a wetland, 

Rapanos and Gerke Excavating required the district court to conduct the 

significant nexus analysis to determine the propriety of federal jurisdiction.  A 

mere conclusion that pollutants probably reached Stream C south of Copper Park 

Lane because water naturally washes downstream is insufficient as a matter of law 

to trigger federal jurisdiction. 

 The district court’s failure to conduct the significant nexus analysis is 

particularly perplexing given its emphasis at summary judgment that Plaintiffs 

could not then prevail, in part, because they had not satisfied “the significant 

nexus test in Rapanos” as to Wetland 7.  (SA.92) (“The record contains few facts 

regarding whether the wetland adjacent to the biofilter has a biological, chemical, 

and physical connection to Stream C or the Flambeau River.”). 

2. As A Matter Of Law Plaintiffs Failed To Show A 
Significant Nexus To The Wetland. 

 Applying the significant nexus test to Wetland 7, Plaintiffs lose.  Plaintiffs’ 

argument regarding significant nexus depended almost exclusively on a purported 

hydrologic connection between:  (1) Wetland 7, (2) the small, intermittent Stream 

C, and (3) the Flambeau River.  (R.249:36-43).  Plaintiffs insisted that this 
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hydrologic connection could have allowed for the transport of pollutants from 

within the wetland to Stream C and potentially the Flambeau River.  (R.249:39-

41).  Plaintiffs’ theory fails as a matter of law. 

As discussed above, a hydrologic connection is not enough to satisfy the 

significant nexus test.  Rapanos, 547 U.S. at 784-85.  Several post-Rapanos courts 

have confirmed this to be the case: 

A hydrologic connection without more will not comport with the Rapanos 
standard in this case.  Because the evidence indicates that certain of the Class II 
and all of the Class III streams are intermittent or ephemeral watercourses … 
EPIC must demonstrate that these streams have some sort of significance for the 
water quality of Bear Creek.   
 

Envtl. Prot. Info. Ctr., 469 F. Supp. 2d at 823 (emphasis added); see also Robison, 

505 F.3d at 1223-24, 1229 (remanding, reversing, and vacating judgment against 

defendants based, in part, on erroneous jury instruction on “navigable waters” and 

failure of government to establish that instruction was harmless, where trial was 

held pre-Rapanos and government presented evidence of a continuous 

uninterrupted flow, but not of any “significant nexus” between the bodies of 

water). 

 The mere potential for a downstream flow of pollutants does not offer an 

additional basis to satisfy a finding of a significant nexus.  Justice Scalia himself 

stated that the proof of downstream flow of pollutants is essentially identical to the 

proof of hydrologic connection: 

[T]he proof of downstream flow of pollutants required under § 1342 appears 
substantially similar, if not identical, to the proof of a hydrologic connection 
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that would be required, on the Sixth Circuit’s theory of jurisdiction, to prove that 
an upstream channel or wetland is a ‘wate[r] of the United States.’ 
 

Rapanos, 547 U.S. at 745 (emphasis added).16

The bottom line is the record contains no scientific test or data showing that 

a single drop of water traveled from the biofilter to the wetland, through Stream C, 

to the Flambeau River.  Likewise, the record contains no scientific test or data 

showing that any amount of pollutants traveled from the biofilter to the wetland, 

through Stream C, to the Flambeau River.  The record also lacks any evidence 

regarding the frequency, volume, chemical content or duration of any flows 

traveling from the wetland to the Flambeau River or any expert testimony as to 

how Wetland 7—through flows or otherwise—impacted the Flambeau River, if at 

all.   

  Thus, downstream flow adds 

nothing to the equation.  See id. at 784-85. 

Even assuming Plaintiffs established some minimal connection between 

Wetland 7 and the Flambeau River, they did not establish a “substantial” or 

significant one.  See e.g.,  Envtl. Prot. Info. Ctr., 469 F. Supp. 2d at 824 (rejecting 

significant nexus between streams and creek despite hydrologic connection 

because there was no evidence that streams at issue affected “water quality” of the 

creek).  Without such evidence, Plaintiffs cannot prove a significant nexus.  Their 

case must be dismissed as a matter of law. 

                                              
16 See also N. Cal. River Watch v. City of Healdsburg, 496 F.3d 993, 1000-01 (9th Cir. 

2007) (requiring significant nexus analysis despite evidence of downstream flow of pollutants). 
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CONCLUSION 

For the reasons set forth above, Flambeau respectfully requests reversal due 

to errors made by the district court on summary judgment and following trial. 
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