
Appeal No. 12-2969 and 12-3434 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

 
WISCONSIN RESOURCES PROTECTION 
COUNCIL, et al., 

  Plaintiffs-Appellees/Cross-Appellants, 

 v. 

FLAMBEAU MINING COMPANY, 
 
  Defendant-Appellant/Cross-Appellee. 

Appeals from the United States District Court for the 
Western District of Wisconsin, No. 3:11-cv-00045-bbc 

Honorable Barbara B. Crabb, Presiding 
 

FLAMBEAU MINING COMPANY’S REPLY TO 
PLAINTIFFS-APPELLEES/CROSS-APPELLANTS’ 
CIRCUIT RULE 3(c) DOCKETING STATEMENT 

 

 

Pursuant to the Court’s Order dated November 16, 2012 (Dkt. 17), 

Defendant-Appellant/Cross-Appellee, Flambeau Mining Company (“Flambeau”), 

by its undersigned counsel, respectfully submits this reply to the “Wisconsin 

Resources Protection Council, et al.’s Response To Flambeau Mining Company’s 

Response To Plaintiffs-Appellees/Cross-Appellants’ Circuit Rule 3(c) Docketing 

Statement.”  (Dkt. 16).1

                                                 
1 All “Dkt.” citations, unless otherwise noted, are to the Court of Appeals Docket 12-2969. 

  As set forth below, Plaintiffs have failed to demonstrate 
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this Court has jurisdiction over their cross-appeal from the Final Judgment for four 

reasons. 

First, Plaintiffs have not addressed the reasoning of other circuits which 

have held that a post-judgment motion solely related to attorneys’ fees is a Rule 

54(d) motion—not a Rule 59(e) motion—regardless of how it is titled.2

Second, all but one of the Seventh Circuit decisions that Plaintiffs rely upon 

to support their theory that the substance of a post-judgment motion determines 

whether it tolls the time to appeal pre-date the 1993 Amendments to the Federal 

Rules of Civil and Appellate Procedure.  (Dkt. 16 at 6).  The one Seventh Circuit 

decision that post-dates the 1993 Amendments did not address the issue before this 

Court.  Id. at 6, citing Wickens v. Shell Oil Co., 620 F.3d 747, 752 (7th Cir. 2010).  

Wickens contains nothing more than a passing reference to the fact that the district 

court treated the post-judgment motion as one brought under Rule 59(e).  Id. at 

752.  Simply stating the fact that the district court treated the motion as a Rule 

59(e) motion is not the same as considering appellate jurisdiction.  Wickens did not 

determine appellate jurisdiction. 

  Plaintiffs 

have not distinguished their post-judgment motion for attorneys’ fees from the 

post-judgment motions at issue in the cases from other circuits.  Plaintiffs’ failure 

to address those cases indicates there is no reason to treat their motion differently. 

                                                 
2 See the following cases cited by Flambeau in its response to Plaintiffs’ Rule 3(c) Docketing 

Statement:  Yost v. Stout, 607 F.3d 1239, 1241-42 (10th Cir. 2010); Moody Nat’l Bank of Galveston v. GE 
Life & Annuity Assur. Co., 383 F.3d 249, 253 (5th Cir. 2004); Jones v. UNUM Life Ins. Co. of Am., 223 
F.3d 130, 141 (2nd Cir. 2000) (Cabranes, J., concurring). 
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Third, Plaintiffs ignore the import of the 1993 Amendments to the Federal 

Rules of Appellate Procedure and why, in view of those Amendments, this Court’s 

decision in Hastert v. Illinois State Board of Election Commissioners, 28 F.3d 

1430, 1438 (7th Cir. 1993) does not squarely resolve the issue.  The 1993 

Amendments were, among other things, aimed at avoiding confusion about 

whether a post-judgment motion for attorneys’ fees tolls the time to appeal.  The 

Advisory Committee Notes to the 1993 Amendments confirm that a post-judgment 

motion for attorneys’ fees could toll the time to file a notice of appeal, but only if 

the district court also extends the time to appeal under Rule 58: 

To conform to a recent Supreme Court decision – Budinich v. Becton 
Dickinson and Co., 486 U.S. 196 (1988) – the amendment excludes 
motions for attorney’s fees from the class of motions that extend the filing 
time unless a district court, acting under Rule 58, enters an order 
extending the time for appeal.  This amendment is to be read in 
conjunction with the amendment of Fed. R. Civ. P. 58. 

Fed. R. App. P. 4 advisory committee notes to para. (a)(4). 

 The U.S. Supreme Court considered whether a post-judgment motion for 

attorneys’ fees brought under Rule 59 should extend the filing time to appeal the 

underlying judgment.  The answer was a decisive “no”: 

The time of appealability, having jurisdictional consequences, should 
above all be clear.  We are not inclined to adopt a disposition that requires 
the merits or nonmerits status of each attorneys’ fee provision to be clearly 
established before the time to appeal can be clearly known.  Courts and 
litigants are best served by the bright-line rule, which accords with 
traditional understanding, that a decision on the merits is a “final decision” 
for purposes of [28 U.S.C.] § 1291. 

Budinich, 486 U.S. at 202. 
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Plaintiffs nonetheless invite this Court to treat post-judgment motions for 

attorneys’ fees differently for purposes of determining finality of the judgment 

depending upon whether the motion is substantive.  (Dkt. 16 at 3).  The 1993 

Amendments were, however, designed to avoid that type of analysis.  Instead, the 

Amendments were designed to provide one clear path for practitioners filing post-

judgment motions for attorneys’ fees:  if a post-judgment motion relates to 

attorneys’ fees, it is a collateral issue to be raised via Rule 54(d).  The Rule 54(d) 

motion must be coupled with a Rule 58 motion if the time to appeal is to be tolled.  

Plaintiffs offer this Court no justifiable reason to deviate from that rule when the 

district court addresses the recovery of attorneys’ fees in the final judgment.  

Plaintiffs’ discordant treatment of post-judgment motions for attorneys’ 

fees depending upon the “substance” of the motion would introduce a layer of 

complexity into appellate practice that is unwarranted and unwise.  As this Court 

has previously recognized, having appellate jurisdiction turn on the substance of a 

post-judgment motion would introduce a quagmire into appellate practice: 

What defendants say is that Banks’s motion does not count, despite its 
caption (it invoked both Rule 59 and Rule 60), because it did not present a 
good argument.  But Rule 4(a)(4) refers to types of motions (effectively, to 
kinds of relief sought), not to whether the motion is well taken. See Urso 
v. United States, 72 F.3d 59 (7th Cir. 1995).  

*** 

Litigants, and a court of appeals, can ascertain in a mechanical fashion 
whether, and when, a particular motion has been filed.  Making appellate 
jurisdiction turn on the motion’s substance would introduce a 
quagmire into appellate practice.  Banks made a kind of motion that 
resets the clock for an appeal, and he filed the notice of appeal within 30 
days of the motion's denial. The appeal is proper. 
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See, e.g., Shales v. Gen. Chauffeurs, Sales Drivers & Helpers Local Union No. 

330, 557 F.3d 746, 748 (7th Cir. 2009) (emphasis added).  Thus, the Court should 

decline Plaintiffs’ suggestion that courts should delve into whether a post-

judgment motion is substantive to decide whether the motion tolls the time to 

appeal. 

Fourth, Plaintiffs criticize Flambeau for allegedly waiting to raise a 

jurisdictional concern in response to Plaintiffs’ Rule 3(c) Docketing Statement and 

not before the District Court.  (Dkt. 16 at 4).  Flambeau, however, brought the 

issue to this Court’s attention (and to Plaintiffs’ attention) in Flambeau’s Rule 3(c) 

Docketing Statement filed on August 24, 2012 in connection with Flambeau’s 

Notice of Appeal.  (Dkt. 1-1).  Flambeau had no duty to raise before the District 

Court an issue pertaining to the jurisdiction of this Court, particularly when 

Plaintiffs had not yet filed an appeal to this Court.  If Plaintiffs wished to raise this 

issue before the District Court, they had ample opportunity since the District Court 

did not decide the post-judgment motion until September 28, 2012 (District Court, 

Dkt. 277), more than a month after Flambeau raised this issue in its docketing 

statement. 

Case: 12-2969      Document: 18            Filed: 11/26/2012      Pages: 7



-6- 
 

In sum, Plaintiffs have failed to demonstrate that this Court has jurisdiction 

over their cross-appeal from the Final Judgment. 

Dated this 26th day of November, 2012. 

Respectfully submitted, 
 
 s/ Harry E. Van Camp   
Harry E. Van Camp (#1018568) 3

Henry J. Handzel (#1014587) 
 

Megan A. Senatori (#1037314) 
DEWITT ROSS & STEVENS S.C. 
Two East Mifflin Street, Suite 600 
Madison, WI  53703-2865 
608-255-8891 

 
Attorneys for Defendant-Appellant/ 
Cross-Appellee 

 

                                                 
3 For purposes of this appeal, Mr. Van Camp will be counsel of record. 
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mailed the foregoing document by First-Class Mail, postage prepaid, or have dispatched it
to a third-party commercial carrier for delivery within 3 calendar days, to the following
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_____________________________________

_____________________________________

_____________________________________ 

_____________________________________

_____________________________________

address:
_____________________________________
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_____________________________________

_____________________________________
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_____________________________________
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s/__________________________________
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