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DIRECT TESTIMONY OF THOMAS L. PORTLE 2 

_________________________________________________________________________ 3 

 4 

Q. Please state your name, your occupation and the location of your place of 5 

employment. 6 

A. My name is Thomas L. Portle.  I work in the Department of Natural Resources 7 

(DNR) as a Reclamation Specialist, in the Bureau of Waste and Materials 8 

Management.  I have held that position for 15 years and work out of the DNR’s 9 

central office at 101 S. Webster St., Madison, Wisconsin.  10 

 11 

Q. Please provide an overview of your responsibilities as a reclamation specialist 12 

for the Bureau of Waste and Materials Management.  13 

A.  Since 1992 I have reviewed mine plan and reclamation plans and permit 14 

applications for metallic mining operations.  The purpose of the review is to ensure 15 

both compliance with state reclamation law and technical adequacy as part of the 16 

mine permitting process.  After permits are in effect I perform technical review of 17 

modifications to existing reclamation plans as well as documents submitted pursuant 18 

to permit conditions including annual reclamation reports, detailed implementation 19 

plans and construction documentation reports.  I perform regular surveillance 20 

inspections on active operations to ensure permit compliance. I also perform 21 

inspections during reclamation activities. And, finally, I inspect the results of the 22 

reclamation work at reclaimed mine sites.  23 

When Notice of Completion (NOC) and Certificate of Completion (COC) 24 

decisions are needed I perform any tasks necessary to evaluate the success of 25 

revegetation and to ensure that the reclaimed site meets permit-derived criteria or 26 
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performance standards (“vegetation success criteria”) as per the reclamation plan, 1 

the permit, and state law.  The outcome of this process is the basis to evaluate and 2 

support decisions with regard to the initial NOC concurrence and the ultimate 3 

COC issuance along with its attendant bond release.   4 

Since 1993 I have been the lead staff person in writing administrative codes, in 5 

program development and in oversight and coordination of the administration of 6 

the Wisconsin Nonmetallic Mining Reclamation Program. 7 

 8 

Q. Please provide your educational background as it relates to your work for the 9 

DNR. 10 

A.  I have a B.S. and an M.S. in Plant and Soil Science from Southern Illinois 11 

University at Carbondale.  My thesis project involved a study of the fate of heavy 12 

metals from municipal wastewater sludge that was applied to acid strip mine spoils to 13 

facilitate the establishment of vegetation.  The research documented the levels of 14 

heavy metals taken up in forage crops, used in surface mine reclamation, at various 15 

sludge application rates. 16 

 17 
Q. What is your work-related history prior to 1992? 18 

A. From 1985 to 1992 I worked as a Wastewater Soils Specialist in the DNR's 19 

Bureau of Wastewater Management.  I coordinated the program for the regulation of 20 

the beneficial use of municipal wastewater sludge and worked with DNR field staff 21 

effort to assure statewide program uniformity and consistency.  I conducted field 22 

research pertaining to the environmental fate of radium applied with municipal 23 

wastewater sludge, presented and published the results.  I participated as a member of 24 

The Great Lakes Sludge Task Force in commenting on the nationwide sludge 25 

landspreading regulations. 26 

From 1980 to 1985 I was a Reclamation Soils Specialist/ Reclamation Officer, Utah 27 

DNR, Division of Oil, Gas and Mining.   I evaluated reclamation plans for coal and 28 

metallic mine operations for compliance with applicable state and federal laws with 29 

emphasis on soils and revegetation.  As a Reclamation Officer I performed field 30 

inspections to determine compliance with environmental standards in the Surface 31 
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Mine Control and Reclamation Act and when necessary issued violations and 1 

prescribed abatement activities.  2 

  3 

Q. What are your responsibilities with respect to reviewing a request for a 4 

COC? 5 

A.  My responsibilities are to perform the technical review of documents 6 

submitted pursuant to the permit and its conditions.  Much of my attention has 7 

been on erosion and sedimentation control, soils and revegetation with an 8 

emphasis on oversight of implementation of the reclamation plan.  During the 9 

period the FMC mine was operational I performed surveillance inspections of 10 

the mining site to ensure compliance with permits and reclamation rules.  Later, 11 

the focus shifted towards final revegetation and site stabilization activities and to 12 

achieving the approved post mining land use.  For the NOC and COC decision I 13 

am responsible to perform any tasks necessary to evaluate the success of 14 

revegetation and to ensure that the site reclamation meets acceptable standards as 15 

laid out in the reclamation plan, permit, and as required by state law.  Hence, my 16 

more recent field inspections and documentation have emphasized the biological 17 

monitoring procedures and observations of the state of the biological community 18 

on site.  In addition to field oversight inspections the NOC and COC evaluation 19 

process entails the review of various reports but especially the Annual 20 

Reclamation Reports.  The outcome of this process is the basis to make decisions 21 

regarding the NOC and the ultimately the COC along with attendant bond release.   22 

 23 
Q. When you express opinions in your testimony, are these opinions expressed to 24 

a reasonable degree of professional probability based on your experience and 25 

expertise? 26 

A. Yes. 27 

Q. Have you read the FMC testimony and comments submitted by Objecting 28 

Parties?  29 

 30 
A. I have.  31 
 32 
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Q. Have you read the Administrative Law Judge’s Ruling on Statement of 1 

Issues? 2 

 3 
A. I have.  4 
 5 
Q. What is the purpose of your testimony? 6 

A. The purpose of my testimony is to describe reclamation standards and 7 

requirements and how Annual Reclamation reports in combination with field 8 

oversight inspections provide the basis for the evaluation and support of NON/COC 9 

decisions.  In short, this briefly describes the process employed to determine whether 10 

or not the FMC has met its permit-derived quantitative success standards for 11 

reclamation, the COC and partial bond release.    12 

 13 
Q. Please explain your involvement with the mine during operations and 14 

reclamation how this fits in with the process leading to Department NOC/COC 15 

decisions, that is the subject of this proceeding?  16 

A. I was involved in the process of evolving the biological monitoring program and 17 

reclamation standards necessary in making the NOC and COC decisions.  I was the 18 

primary staff person involved with correspondence leading to the fine tuning of the 19 

biological monitoring program. Ultimately I wrote the corresponding approval letters.   20 

Finally, I was responsible for reviewing  all the data obtained through the biological 21 

monitoring program, contained in the Annual Reclamation Reports, and determine 22 

adequacy and if data demonstrated compliance with the performance standards.  23 

I performed inspections during operations, of reclamation activities in progress and 24 

finally of biological monitoring and review d data for NOC/COC decisions.  25 

 26 
Q. Please explain the plan review function, including all the specific documents 27 

relative to NOC/COC evaluations especially the biological monitoring program 28 

and why it is relevant to this proceeding.   29 

A. The original reclamation obligations, or vegetative performance standards are 30 

contained in the Mine Permit Application (MPA) as approved in the Hearing 31 

Examiner’s “Decision” document on January 14, 1991.  Later, the July 30, 1998 32 
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Mining Permit modification ushered in a period of refining the biological 1 

monitoring protocols and clarifying the vegetation performance standards or 2 

vegetation success criteria. 3 

These biological monitoring protocols are designed to demonstrate compliance with 4 

the vegetation performance standards or vegetation success criteria as approved in 5 

the MPA and further detailed in the December 1998 Surface Reclamation 6 

Ecological Monitoring Program for the FMC Mine (SREMP).  7 

These biological monitoring protocols are the means of generating the crucial data set 8 

which constitute the objective compliance demonstration that was the basis for the 9 

NOC concurrence and is integral to the ultimate COC issuance decision.  Annual 10 

reports provided to the Department by FMC collectively compile all relevant data 11 

upon which the COC decision hinges.  12 

 13 
Q.  How does the Certificate of Completion (COC) decision relate to 14 

reclamation as objectively measure through the use of success parameters 15 

including vegetative cover, diversity, biomass and survivorship of woody 16 

vegetation and the Habitat Evaluation Procedure (HEP)? 17 

A. Following the NOC, and after the mandatory monitoring period DNR determines 18 

biological reclamation data demonstrated compliance with the reclamation of the 19 

surface of the mine site is successful based upon the satisfaction of objective 20 

vegetation success criteria.   21 

More recently the DNR has determined that the objective vegetation success criteria 22 

continue to be met thus initiating this proceeding.  In short, the COC decision is a 23 

specific and narrow finding that the company has met objective revegetation 24 

success criteria and, in doing so, has demonstrated that the reclaimed site is capable 25 

of supporting, the approved post-mining land use.    26 

 27 
 28 
Q. What were the considerations you evaluated in addressing the NON/COC 29 

matter from a reclamation standpoint? 30 
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A. There were a variety.  From a reclamation standpoint it began before any mine 1 

development occurred.   After mining ceased,  I inspected all phases of site 2 

reclamation including activities such as redistributing waste rock into the pit to pave 3 

the way for topsoil redistribution, surface contouring, seedbed preparation, erosion 4 

control, seeding and live plant installation, and all measures to ensure  site stability.   5 

During the period of 1996 to 2001 dialogue between the Department and 6 

FMC/AES occurred so as to finalize the biological monitoring protocol and to 7 

clarify the reclamation success standards.  I have since been engaged in ensuring 8 

that FMC implements its reclamation plan in a manner so to achieve successful 9 

reclamation as shown by meeting its permit-derived quantitative success standards 10 

for reclamation.  I am responsible to determine if such data are adequate to support 11 

an objective statistically valid demonstration of compliance with the reclamation 12 

success standards or vegetation success criteria. 13 

 14 
Q. On what do you base your judgment? 15 

A. My judgments are based on routine field inspections combined with a review of 16 

technical documents and Annual Reclamation reports submitted by FMC.  My 17 

evaluation is focused on the determination if biological monitoring data are 18 

adequate to support an objective demonstration of compliance with reclamation 19 

standards or vegetation success criteria.  20 

Field inspections since 1999 have emphasized the oversight and documentation of 21 

the biological monitoring procedures and observations of the state of the biological 22 

community.  The results of biological monitoring conducted by FMC’s 23 

environmental consultant, Applied Ecological Services (AES) from 1999 until the 24 

current time are documented in the Annual Reclamation reports.  My judgment is 25 

based on the evaluation of inspection results in combination with the Annual 26 

Reclamation reports.  27 

Previously the Department had, used this approach as the basis for concurrence with 28 

FMC’s NOC for the reclaimed Flambeau Mine.  A department letter dated March 8, 29 

2002 established November 19, 2001 as the date on which to start the 4-year 30 

minimum mandatory monitoring period.  31 
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 1 

Q. On what do you base your judgments as to whether the activities specified in 2 

the reclamation plan had been accomplished leading to the result of successful 3 

reclamation?  4 

A. My judgment, as the reclamation specialist, comes down to determining whether 5 

or not the success criteria have been met.  My determination is based on routine 6 

field inspections combined with a review of technical documents and Annual 7 

Reclamation reports containing the necessary metrics submitted by FMC. In my 8 

evaluation I must determine whether or not the biological monitoring data and 9 

metrics are support an objective demonstration of compliance with reclamation 10 

standards or vegetation success criteria.  11 

My Field inspections since 1999 have emphasized the oversight and documentation 12 

of the biological monitoring procedures and observations of the state of the 13 

biological community.  The results of biological monitoring conducted by FMC’s 14 

environmental consultant, AES from 1999 until the current time are documented in 15 

the Annual Reclamation reports.  My judgment is based on the evaluation of 16 

inspection results in combination with the Annual Reclamation reports.  17 

Previously the Department had, used this approach as the basis for concurrence with 18 

FMC’s NOC for the reclaimed Flambeau Mine.  A department letter dated March 8, 19 

2002 established November 19, 2001 as the date on which to start the 4-year 20 

mandatory monitoring period.  21 

 22 

Q. What did you do in order to make your evaluation as to reclamation success? 23 

A.  As a first step, I consulted the literature as needed with an emphasis on reviewing 24 

current success criteria employed in other states to ensure that my technical and 25 

regulatory knowledge was up to date. Next, I evaluated proposals that came in 26 

fulfillment of Condition No. 4 of the July 30, 1998 approval, identified concerns, and 27 

requested additional information with the intent ensuring that the biological 28 

monitoring and measurements and corresponding reclamation success standards or 29 

vegetation success criteria were clear, comprehensive and objective.  During this 30 
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process I corresponded with and met with FMC and AES numerous times in the 1 

period between 1997 through 2001.   2 

 3 
Q. Is this similar to the way NOC/COC decisions are made for nonmetallic 4 

mining reclamation, as per the requirements in Chapter NR 135 Wis. Adm. 5 

Code. The Nonmetallic Mining Reclamation Rule, in Wisconsin?  6 

A. The process of evaluating successful reclamation for nonmetallic mines in 7 

Wisconsin under Chapter NR 135, the Nonmetallic Mining Reclamation rule, is 8 

essentially the same.  First the operator asks for concurrence with its opinion that an 9 

NOC is warranted; if so this is followed by a monitoring period and the process 10 

eventually cumulates in a final decision on COC and bond release.  Some 2,500 11 

quarries and sand and gravel operations in Wisconsin are covered by NR 135 12 

reclamation requirements.  13 

 14 
Q. Do you believe Stephen Apfelbaum’s testimony to be accurate in relation to 15 

the COC decision and the success of reclamation? 16 

A. Yes.   17 

Q. Do you believe Northern Thunder’s has a correct understanding of the COC 18 

decision and how the success of reclamation is determined? 19 

A.  No, based on their submittals to date. However, we have yet to see their 20 

testimony. 21 

Q.  Describe the clean-up work in the area in the industrial outlot? 22 

A.  These actions included:  Removal of railroad ballast, removal of contaminated 23 

soil, and employment of Best Management Practices (BMP) s such as using asphalt 24 

to reduce sediment into biofilter.  All of these were necessary and had previously 25 

been approved in the MPA as they were in accord with those contingency actions as 26 

described in Section 8.0 of the MPA “Contingency Plan” as approved by the 1991 27 

“Decision” document. While Northern Thunder characterizes contingency measures 28 

at the industrial outlot as modifications, in fact they were actions that were in 29 

included Volume I. of the MPA.  30 
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     Q.  Northern Thunder’s alleges that there were “modifications” that were not 1 

properly noticed or processed. Can you shed any light on this?  2 

A.  There were no modifications after the July 30, 1998 modification. All portions 3 

of the industrial outlot needed to have acceptable alternative land use by the end of 4 

2004.  If this was not the case, the reclamation plan would need to be invoked and 5 

its success performance standards would be applicable in such remaining areas.   6 

Absent that, FMC would have been required by condition No. 4 of the July 30, 7 

1998 approval letter to ensure that any such areas:  “… be reclaimed in a manner 8 

consistent with reclamation of the remainder of the site.” In a letter of February 18, 9 

2005 the DNR  responded to an FMC proposal to create an equestrian trailhead thus 10 

fulfilling their obligation contingent on subsequent plan submittals and their 11 

approval.  The final Department approval letter was for the equestrian trailhead was 12 

via a letter of July 28, 2005.  This was at the request of the Ladysmith Community 13 

Industrial Development Corporation (LCIDC) made by Mr. Christianson on behalf 14 

of LCIDC in a letter of May 8, 2003 to DNR Secretary Hassett. 15 

 16 
Q.  What is the Surface Water Management Plan (May 1991) and briefly  17 

describe its purpose and scope? 18 

A. The Surface Water Management Plan (SWMP) (May 1991) was prepared and 19 

 submitted in response to requirements in the January 14, 1991 Mining Permit  20 

Approval, Condition Part 3-7.  The scope of the SWMP includes a description of 21 

existing drainage conditions, and a plan detailing all erosion and sedimentation 22 

control measures to be implemented during mine development, operation and later 23 

during site reclamation. 24 

 25 

Q. Did this modification to the surface water management plan, in any way, 26 

increase the risk of erosion and sedimentation to the Flambeau River?    27 

A.  No.  Any changes to the previous reclamation plan and SWMP actually, instead, 28 

reduce such risk.   29 
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Q. What were the specific changes to the reclamation plan and the SWMP that 1 

affected site drainage and the retention of certain facilities? 2 

A.  The  Department’s July 30, 1998 approval letter specifically approved the 3 

retention of the structures including the slurry wall, flood control dike and the 4 

diaphragm wall.  The 1998 modification approved leaving this structure in place in 5 

order to provide additional measures to protect the Flambeau River from surface 6 

water erosion and sedimentation.  Other facilities included the H& H building and the 7 

visitor’s center parking lot.  The major changes had to do with the industrial outlot 8 

and attendant modifications of drainage patterns in that area.  9 

Changes in the remainder of the reclaimed site were those which altered drainage to 10 

support the array of biological communities created to support the post-mining land 11 

use of passive recreation and wildlife habitat but especially the restored 8.5 acre 12 

wetland.   These included: changes related to the wetland consolidation into one 13 

8.5-acre wetland including the incorporation of the 1.0 acre wetland into the 14 

wetland restoration project.  Additionally, these included the combination of former 15 

Stream A with Stream B, the attendant increase in water to the restored 8.5 acre 16 

wetland.  In addition, the former outlet of Stream B was changed to the location of 17 

the existing Outfall 002 known as Outfall 002.  Further, Outfall 002 had been 18 

stabilized against erosion with a rip-rapped channel and so was less susceptible to 19 

erosion than the original outlet of Stream B.   20 

Q. Does this conclude your testimony? 21 

A. Yes 22 

 23 
 24 

 25 


