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Q. Do you have any corrections or additions that you would like to make to your pre-filed 1 

testimony at this time? 2 

 A. Yes, there are two.  First of all, I mistakenly inverted the words "downstream" and 3 

"upstream" as they appear on page 43, line 15 of my pre-filed testimony. The sentence should  4 

read as follows:  "It is also important to remember that the aluminum levels measured by FMC 5 

were taken at the sampling site located upstream rather than downstream from the Stream-C 6 

discharge point." 7 

    Second, I am not sure if I made a mistake on page 51, lines 10-12 and line 20 regarding the 8 

existence of an intervention boundary at the Flambeau Mine site. 9 

Q. Why do you say that you are not sure? 10 

A. I have received conflicting information from Larry Lynch, who was the DNR's mining team 11 

leader in December 2003 when I inquired about the location of the intervention boundary, and 12 

Attorney Bach, in his recent memo whereby he sought to disqualify me as an expert witness. 13 

Lynch told me in December 2003 that "a mandatory intervention boundary has not been 14 

established for the Flambeau Mine site" (Exhibit 261). I accepted his words at face value since 15 

he was the DNR's chief mining regulator at the time, and I used his statement as the basis of 16 
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concerns I raised on pages 51 and 52 of my testimony. But then I learned in Attorney Bach's 1 

memo that an intervention boundary had indeed been mandated by Hearing Examiner David 2 

Schwarz at the time of the Master Hearing. If indeed that is true, and if an intervention boundary 3 

was subsequently established by the department, I stand corrected. But I am puzzled that the 4 

DNR's chief mining regulator would have told me that such a boundary did not exist. And I am 5 

also puzzled by the fact that one of the wells that is supposedly an intervention boundary well 6 

(MW-1000PR) has repeatedly exceeded PAL standards at the mine site, yet I know of no 7 

enforcement action having been taken by the Wisconsin DNR. NR 182.075(1s)(b) specifically 8 

states that the department "may not approve a 'no action' response under s. NR 140.24(5)." 9 

Therefore, some sort of action should have been taken. 10 

Q. Would you give the same testimony today under oath, as set forth in your corrected 11 

pre-filed testimony? 12 

 A. Yes, except I would elaborate on the PAL violations in MW-1000PR as they relate to FMC’s 13 

reclamation of the backfilled pit. 14 

 Q. Would you care to elaborate on those violations right now? 15 

 A. Yes. First of all, let me explain that PAL standards are normally 10-20% of the MCL, with 16 

some as high as 50%, as outlined in Wis. Stat. 160.15. Here is a sampling of water quality data 17 

from MW-1000PR in October 2003:  18 

    1. Manganese levels were 3,100 ppb (mcg/l) , which was 3–4 times higher than baseline, 13 19 

times higher than the MCL of 230 ppb adopted by the DNR for the compliance boundary at the 20 

Flambeau Mine site and 26 times higher than a corresponding PAL of 115 ppb; 21 

    2. Iron levels were 6,500 ppb (8–10 times higher than baseline, 22 times higher than the MCL 22 

and 43 times higher than the PAL); and 23 
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    3. Sulfate levels were 350 ppm (mg/l), which was 29–35 times higher than baseline, 1.4 times 1 

higher than the MCL and 2.8 times higher than the PAL 2 

All of these monitoring results are included in a data table that I assembled using reports on file 3 

with the Wisconsin DNR. I am therefore adding that table to my list of exhibits as EXHIBIT 266. 4 
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