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Before The 
State Of Wisconsin 

DIVISION OF HEARINGS AND APPEALS 
 

In the Matter of the Petition for Contested Case 
Hearing Regarding Issuance of a Certificate of 
Completion for the Flambeau Mine, City of 
Ladysmith, Wisconsin. 

 
 

Case No. IH-07-05   
 

 
DIRECT TESTIMONY OF PHILIP N. FAUBLE 

 
 

Q. Please state your name and your occupation. 1 

A. My full name is Philip N. Fauble. I am employed by the Wisconsin Department of Natural 2 

Resources (DNR) as the Mining and Beneficial Reuse Coordinator, Bureau of Waste and 3 

Materials Management. I have held that position since 2006 .  4 

 5 

Q. What is your work-related history prior to 2006? 6 

A. I began working for the State of Wisconsin on September 17, 1990 as a hydrogeologist with 7 

the DNR’s  Solid Waste Management Program. My duties encompassed all aspects of geologic 8 

and hydrogeologic oversight for solid and hazardous waste facility siting and performance 9 

including plan review for proposed new facilities, hydrogeologic investigations of environmental 10 

releases and review of existing facility performance with regard to groundwater standards.  Since 11 

2000, I have also been a member of the Nonmetallic Mining Reclamation Team responsible for 12 

the Southeast Region.  Prior to my position with the DNR, I worked as a hydrogeologist with 13 

Roy F. Weston under an exclusive Technical Assistance Team contract with Region V of the 14 

Environmental Protection Agency in Chicago, Illinois. 15 

 16 

Q. Please provide your educational background as it relates to your work for the DNR. 17 

A. I have a Bachelor of Science degree in Geology from Eastern Illinois University, granted in 18 

1986. Between 1986 and 1989 I was enrolled in the Masters Degree Program for Geology with 19 
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an emphasis on Environmental Geology at Southern Illinois University in Carbondale, Illinois.  I 1 

am a licensed Professional Geologist with the State of Wisconsin. 2 

 3 

Q. Please provide an overview or your responsibilities as Mining Program Coordinator. 4 

A. In my capacity as Coordinator of the Mining Program for the Bureau of Waste and Materials 5 

Management, I am responsible for developing and coordinating implementation of policies and 6 

regulations related to metallic mining and nonmetallic mining reclamation.  I also serve as the 7 

statewide mining program expert, managing metallic mine permits as well as ensuring 8 

compliance with both the metallic and nonmetallic mining programs. 9 

 10 

Q. Please explain your involvement with the metallic mine that is the subject of this 11 

proceeding. 12 

A. In my role as the Mining Program Coordinator, I was responsible for coordinating the 13 

program’s response to the Flambeau Mining Company’s (FMC) request for a Certificate of 14 

Completion (COC) for the Flambeau Mine. (Exhibit # 100) I make sure that the proper 15 

procedures spelled out in the statutes and code are followed and keep DNR staff informed of 16 

issues and concerns.  I also serve as the primary contact, both for the public and internally, for 17 

questions regarding the COC process.  18 

 19 

Q. When you express opinions in your testimony, are these opinions expressed to a 20 

reasonable degree of professional probability based on your experience and expertise? 21 

A. Yes. 22 

 23 

Q. Have you read the pre-filed testimony of FMC and the comments and other pre-hearing 24 

submittals of the Objecting Parties and Northern Thunder?  25 

A. I have. 26 

 27 

Q. Have you read the Administrative Law Judge’s Ruling on Statement of Issues? 28 

A. I have. 29 

 30 

 31 
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Q. Please briefly explain the mine permitting process for the Flambeau Mine and how it 1 

relates to issuing a Certificate of Completion. 2 

A. Sure.  In accordance with ch. NR 132 Wis. Adm. Code, FMC submitted a Mining Permit 3 

Application to the DNR on December 29, 1989 (FMC Exhibit #11).  This application was 4 

extensive and covered all aspects of the proposed mine operations including separate sections on 5 

the mining plan, reclamation plan, environmental monitoring, contingency plans and long-term 6 

care.  After a public hearing, the DNR issued FMC a Mining Permit for the Flambeau Mine on 7 

January 14, 1991 (FMC Exhibit #12).  Part 3 of that permit included a conditional approval of 8 

the Reclamation Plan contained in the Mining Permit Application. 9 

Mining occurred at the site until the last shipments of ore in late 1996, at which time 10 

reclamation activities were initiated by FMC in accordance with the mining permit. In a letter 11 

dated September 4, 2001, FMC provided the DNR with its notification of completion (NOC) of 12 

the reclamation plan (FMC Exhibit #59).  In accordance with s. NR 132.13(1) Wis. Adm. Code, 13 

FMC requested DNR concurrence that the site had met the quantitative success criteria specified 14 

in the mining permit and that reclamation was complete.  The DNR concurred with the Notice of 15 

Completion on March 8, 2002 with an effective date of November 1, 2001 (FMC Exhibit #60).  16 

FMC then petitioned the DNR for a Certificate of Completion in accordance with s. NR 132.13 17 

Wis. Adm. Code on January 9, 2007. 18 

 19 

Q. Did the NOC cover the entire mining project? 20 

A. It seems clear from the DNR’s final concurrence letter of March 8, 2002 (FMC Exhibit #60) 21 

that it was intended to cover the entire mine site.  To quote, “Assuming that the site continues to 22 

meet the quantitative criteria, the Department will indicate its concurrence that reclamation of the 23 

Flambeau Mine is complete.”  Also, FMC’s September 4, 2001 NOC request (FMC Exhibit #58) 24 

states, “The FMC is hereby providing its Notice of Completion (NOC) of the surface reclamation 25 

of the Flambeau Mine site, excluding the 32-acre industrial outlot, that has been reclaimed for 26 

passive recreation and wildlife habitat.”.  While worded a bit awkwardly, the  DNR interpreted 27 

the transmittal to convey that the NOC request was for the entire “Flambeau Mine site” but that 28 

only the areas outside of the industrial outlot were restored to a recreational use and wildlife 29 

habitat. That is why the DNR’s March 8, 2002 letter read the way it did. 30 

  31 
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Q. What has been the DNR’s role so far in the COC process? 1 

A. After we received FMC’s request for a COC, we evaluated it and determined that they had 2 

met the standards in s. NR 132.13(1) Wis. Adm. Code that not less than 4 years must pass after 3 

issuance of the Notice of Completion before the operator may petition for a COC.  On February 4 

15, 2007, the DNR made a determination pursuant to s. 293.43(3) Stats. that certification of 5 

completion of a reclamation plan and release of the reclamation bonds was a Type IV action 6 

under s. NR 150.03(8)(e)(2) Wis. Adm. Code and, therefore, a statement under s. 1.11 Stats. was 7 

not required for this decision (DNR Exhibit # 101).  Per s. 293.43(3) Stats., the DNR also sent a 8 

request to the Division of Hearings and Appeals that a hearing be scheduled on the issue.  I also 9 

have collected numerous public comments during an extended comment period that lasted until 10 

April 16, 2007. 11 

 12 

Q. What would be the consequences of granting a COC for the Flambeau Mine? 13 

A. Well, in accordance with s. 293.63(3) Stats., the DNR would release the existing Reclamation 14 

Bond of 11 million dollars and require that FMC post a reduced reclamation bond of 2.2 million 15 

dollars (20 percent of the original bond).  This bond would be held for another 20 years after the 16 

date of the COC.  If the site remains in compliance with the reclamation plan, the bond will then 17 

be released.  Also, under s. NR 182.17 Wis. Adm. Code and the Mining Permit, issuance of the 18 

COC initiates the 40-year long-term care period for the mine site.  Long-term care duties of FMC 19 

include the activities in Section 10 of the Mining Permit Application such as site maintenance 20 

and groundwater and surface water monitoring.   21 

 22 

Q. Are you aware that the Objecting Parties state that the contingency plan applies only to 23 

the mine pit, not the rest of the mining site? 24 

A. Yes. 25 

 26 

Q. Do you agree? 27 

A. Well, my understanding is that they base that conclusion on the fact that the regulations 28 

mandating contingency plans appear in ch. NR 182 Wis. Adm. Code, which generally covers the 29 

solid waste component of mining operations. However, in the case of the Flambeau Mine, FMC 30 

made its contingency plan part of the mining permit. After the mining permit was issued at the 31 
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master hearing in 1991 we have implemented whatever appears in that permit, as issued.  I would 1 

also note that, despite establishing contingency plans pursuant to s. NR 182.09(2)(d) of the Wis. 2 

Adm. Code, nothing in the language of either the Mining Permit Application or the Mining 3 

Permit restricts the monitoring or the potential remedial actions solely to the waste disposal site. 4 

 5 

Q. Please describe the process used to establish bonds for the project. 6 

A. In accordance with s. 293.51(1) Stats., FMC was required to establish a bond, payable to the 7 

DNR, equal to the estimated cost of fulfilling the reclamation plan.  FMC submitted a 8 

Reclamation Plan in Section 5 of the Mining Permit Application covering backfilling, final 9 

grading, facilities abandonment and revegetation.  The application also contained a table, Table 10 

No. 5-7 (FMC Exhibit #69), which itemized the reclamation activities and assigned estimated 11 

costs for each task.  The Mining Permit Approval determined that the plan was consistent with 12 

the minimum standards of s. NR 132.08 Wis. Adm. Code (reclamation plan requirements) and 13 

required FMC post a reclamation bond in accordance with the provisions of the permit.  The 14 

bond amount was adjusted periodically as mining progressed until the final bond amount of 11 15 

million dollars was established in 1996 (FMC Exhibit #13). 16 

In addition to the reclamation bond a separate, long-term care “letter of credit” for 1 million 17 

dollars was established by FMC in 1993.  It was later replaced (in 1999) by a bond in the same 18 

amount. 19 

 20 

Q. Why are there 2 different bonds? 21 

A.  It’s a bit difficult to explain, but the project is actually subject to 2 different but overlapping 22 

regulations.  The entire mine site, the pit and all the surrounding support areas, is subject to 23 

regulation under s. 293 Stats. and ch. NR 132 Wis. Adm. Code.  In addition, the pit is also 24 

regulated as a solid waste disposal site under ch. NR 182 Wis. Adm. Code because the waste 25 

rock was used to fill in the pit after mining ceased.   26 

NR 182 makes a clear distinction between establishing financial responsibility for closure of the 27 

waste disposal area and financial responsibility for long-term care.  The closure requirements of 28 

the chapter are incorporated into the reclamation plan and the reclamation bond.  The long-term 29 

care requirements are listed separately from the reclamation plan in the mining permit and 30 

require the establishment of a separate financial guarantee.  31 
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 1 

Q. Why couldn’t the DNR require more than 20 percent of the Reclamation Bond be 2 

retained? 3 

A. The language of the statute certainly retains the possibility of the DNR requiring a post-COC 4 

bond above the 20 percent minimum specified, but the DNR would need to justify any 5 

percentage established above 20 percent of the reclamation bond.  The bond was put in place and 6 

approved to cover some very specific activities that the DNR would have to implement if FMC 7 

failed to complete them. Based on the approved initial estimates, almost 90 percent of the bond 8 

was established to cover the costs to the state to backfill the pit in the manner required in the 9 

approved Reclamation Plan.  The backfill work was extensively documented and completed to 10 

the satisfaction of the DNR.  That leaves only just over 10 percent of the amount bonded to cover 11 

the other aspects of the reclamation plan.   12 

 13 

Q. Why couldn’t the DNR keep the 11 million dollar Reclamation Bond in place in case 14 

there is a need to remediate unforeseen environmental impacts?  15 

A.  There is a fundamental difference between reclamation and remediation.  Reclamation is the 16 

process whereby an area physically or environmentally altered by mining activity is rehabilitated 17 

to a state expected to provide long-term environmental stability.  A remedial action means a 18 

response action taken to control, minimize, restore or eliminate the discharge of environmental 19 

pollution that was not expected to occur and is of such a nature as to warrant a response. 20 

The reclamation bond was put in place to insure that the reclamation activities spelled out in the 21 

approved reclamation permit application and the mining permit could be carried out in the event 22 

FMC was unable to do so.  The activities subject to bonding, including pit backfill, demolition, 23 

grading and revegetation, were specified in Table 5.7 of the approved permit application.  The 24 

amount of the bond was based on these elements.  The permit found that the project, if 25 

implemented as designed, would not result in pollution that would damage the environment 26 

(Findings of Fact #67). 27 

In the event that some unforeseen circumstance required a remedial action to either prevent or 28 

mitigate a potential release from the site that could adversely affect the environment, Section 8.0 29 

of the Mining Permit Application contained a series of contingency plans, which are also 30 

referenced in Part 2, Condition #5 of the Mining Plan Approval.  These plans covered the actions 31 
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FMC must take if environmental problems are detected by the site monitoring program.  No 1 

bonding was required in the mining permit to implement any of these contingencies.  2 

 3 

Q. Why wasn’t a remedial bond put in place for this site? 4 

A.  In 1991, when the Flambeau Mine was permitted, a remedial bond was not required.  Later, 5 

during the permit process for the Crandon Mine, it is my understanding that there was concern 6 

that the absence of a something like a remediation bond was a potential shortcoming of the 7 

mining rules. Consequently, ch. NR 132 Wis. Adm. Code was revised to include a provision for 8 

the establishment of an “irrevocable trust agreement” in s. NR 132.085 of the Wis. Adm. Code.  9 

The code includes requirements for the establishment of a trust fund to be maintained in 10 

perpetuity with funds adequate to cover a series of differing remedial actions specified in the 11 

code.  However, the language of the code specifically states that the trust agreement only applies 12 

to mining applications that have been issued after February 1, 2000.  Therefore, no irrevocable 13 

trust agreement ever existed for the Flambeau project nor is such a trust agreement part of the 14 

reclamation plan.  In addition, any such trust agreement for a future mine would be separate from 15 

the reclamation bond.   16 

 17 

Q. Is the backfilled mine pit a “toxic waste site”? 18 

A.  The term “toxic” is subjective and has no real meaning under Wisconsin law. Toxicity is 19 

universally accepted in the scientific community as being a matter of dose-response. That means 20 

that almost anything is toxic if taken in at a significantly high enough dose. With respect to waste 21 

disposal, the regulatory terms used in Wisconsin are “solid waste” and “hazardous waste”. The 22 

backfilled pit is considered a “solid waste disposal facility” in accordance with s. 289.01(33), 23 

(34), and (35) Stats. and, as such, is regulated under ch. 182 of the Wis. Adm. Code.  Mining 24 

waste is not considered a hazardous waste under either state (s. NR 605.05((1)(k) Wis. Adm. 25 

Code) or federal regulations.  26 

 27 

Q. O.K., if the backfilled pit is considered a solid waste disposal facility, how do the solid 28 

waste regulations define “reclamation”? 29 

A. “Reclamation” is not a term used for the regulation of solid waste disposal facilities, although 30 

the term “closure” is equivalent in that the owner must make the facility “suitable for other 31 
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uses.”  Solid waste facilities are subject to “closure” prior to entering into the long-term care 1 

period. 2 

 3 

Q. Does the Flambeau Mine site meet the closure criteria under solid waste rules? 4 

A. I believe that the mine waste disposal site does meet the requirements of closure.  The 5 

requirements are spelled out in s. NR 182.15 of the Wis. Adm. Code and state that, before the 6 

site can be considered “closed” it must meet the following requirements: 7 

1) when the facility meets final grades, the site is closed in accordance with the reclamation plan, 8 

2) the finished surface is developed in accordance with the approved facility final use, 9 

3) the site is reasonably secured to prevent injurious contact and discharges harmful to health 10 

will not occur, and 11 

4) everything needed to continue post-closure monitoring as required is in place. 12 

 13 

Q. Please briefly describe the area known as the Industrial Outlot. 14 

A. Sure. A 32 acre portion of the mine site that formerly contained the mine administration 15 

building, water treatment plant and rail loading area has been designated as the Industrial Outlot.  16 

The exact dimensions of the outlot area were described in FMC’s January 8, 1998 notice of 17 

proposed modifications to the Reclamation Plan (FMC Exhibit #36) and the DNR’s July 30, 18 

1998 modification approval (FMC Exhibit #37).  The buildings are now being used as a 19 

maintenance shop for Xcel Energy and the DNR’s Ladysmith Service Center.   20 

 21 

Q. Was the Outlot always intended to be used as you just described? 22 

A. No. Initially the reclamation plan called for area now defined as the Outlot to have all of the 23 

buildings removed and the area restored to a condition similar to the other 149 acres. However, 24 

FMC received a locally-generated request to retain the facilities for use as a business park, so 25 

they requested that the reclamation plan be modified and the modification was approved in 1998. 26 

Along with some other changes in the design of the reclamation plan, the modification 27 

recognized that the Outlot area would continue to exist as an industrial park, and would not be 28 

reclaimed like the remainder of the mining site. In effect, the reclaimed use of the Outlot is as an 29 

active industrial park and trailhead. 30 
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 1 

Q. Has there been a need to undertake remedial action in the Outlot? 2 

A. Yes. Surface runoff from the Outlot is routed to a 0.9 acre biofilter that is designed to capture 3 

particulates before being  discharged into an intermittent drainageway known as Stream C and, 4 

ultimately, into the Flambeau River. In 2004 and 2005, FMC conducted an extensive surface 5 

water sampling program that covered the Outlot, biofilter and the entire Stream C watershed.  6 

The sampling indicated that localized areas of the Outlot may have been contributing elevated 7 

levels of copper to runoff that discharged to the biofilter.  Copper discharges from the biofilter 8 

into Stream C ranged from 27 to 67 ppb with an average of 45 ppb.  To provide an added factor 9 

of safety to the discharge water and to decrease copper loading to the biofilter, FMC excavated 10 

2.2 acres of the Outlot parking area to a depth of 4 inches and replaced it with crushed limestone 11 

and asphalt as documented in the Construction Documentation Report of September 18, 2006.   12 

FMC retested the surface water both entering and exiting the biofilter on 3 occasions after 13 

the removal of the outlot gravels and found that the average copper levels in the influent to the 14 

biofilter was 94 ppb and the effluent from the biofilter into Stream C was averaging 28 ppb.  15 

This was a marked improvement over the previous discharge average of 45 ppb.  To ensure the 16 

protection of Stream C and to monitor the effectiveness of the biofilter, FMC submitted a 17 

Biofilter Management Plan on January 12, 2007 committing to continued monitoring of water 18 

discharges to Stream C and maintenance of the biofilter.  19 

 20 

Q. Doesn’t all this activity in the Industrial Outlot constitute a substantial modification or 21 

“augmentation” of the Reclamation Plan requirements? 22 

A. No, it does not.  As discussed before, this was a remedial effort performed to address 23 

concerns over an unanticipated condition that was contributing to elevated levels of copper in the 24 

Biofilter and intermittent Stream C.  The actions taken to remediate this problem were taken in 25 

accordance with Section 8.0 (Contingency Plan) of the Mining Permit Application and Section 26 

9(d), Part 1 and Condition 5, Part 2 of the Mining Permit.  These contingency plans were put in 27 

place to define the contingency measures to be implemented by FMC should a significant 28 

increase in a surface or groundwater monitoring parameter should occur.  These requirements are 29 

completely independent of the Reclamation Plan (Section 5.0 of the Mining Permit Application).  30 
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 1 

Q. Were the “interested parties” officially notified of this or any other modifications to the 2 

Reclamation Plan? 3 

A. The reclamation plan has not been substantially modified since the 1998 modification, so no 4 

official notices to other parties have been posted since 1998. 5 

 6 

Q. Why not? 7 

A. As stated earlier, the remedial action in the Outlot was not considered a modification of the 8 

Mining Permit or the Reclamation Plan so no notice was necessary.  As for other potential minor 9 

deviations from the plan or permit, an operator may apply to the department for modifications to 10 

the reclamation plans or mining permit pursuant to s. 293.55(1) Stats.  The department then 11 

determines if the change is substantial.  If the change is substantial, or involves an increase or 12 

decrease in the mining area, the department must provide notice per s. 293.43(3) Stats.  The 1998 13 

plan modification request from FMC was the only modification the department determined was 14 

substantial under this statute.  The Mining Permit even takes minor deviations from the plans 15 

into account under Condition #4 of the Mining Plan Approval which refers to them as 16 

“…deviations from the approved Mining Plan … if these deviations do not require 17 

modifications…”. 18 

 19 

Q. The Administrative Law Judge referenced the Surface Water Management Plan in the 20 

Ruling on Statement of Issues.  Does that Plan have relevance, in your opinion, with respect 21 

to the efforts taken to respond to the elevated levels of copper? 22 

A. First, I should note that quite a bit of what appears in the 1991 Surface Water Management 23 

Plan was modified by the 1998 plan modification (FMC Exhibit # 35) including the retention of 24 

the former Surge Pond (the current Industrial Outlot Biofilter), rerouting of surface drainage and 25 

wetland consolidation. So, if surface water management were to relate to the elevated levels of 26 

copper, it would be that plan that would control. However, neither the 1991 management plan 27 

nor the 1998 plan in any way were intended to address the kind of unexpected problem that was 28 

encountered with respect to elevated copper concentrations in the Industrial Outlot. Those plans 29 

focused on normal surface water management, and those plans have been carried out properly by 30 

FMC. 31 
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Q. Is there any other element of the reclamation process that was intended to address “soil 1 

contamination or sediment contamination”? 2 

A. Well, one significant element of the reclamation effort is to avoid any such contamination. So, 3 

in that respect, any soil or sediment contamination that was envisioned by the disturbance 4 

created by the mining effort was addressed through the reclamation effort. However, as I have 5 

previously testified, the soil or sediment contamination that was detected in the biofilter is not 6 

something that I consider to be a reclamation issue. 7 

 8 

Q. Does this conclude your testimony? 9 

A. Yes, it does. 10 

 11 

 12 


