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Q. Would you please state your name? 1 

A. Thomas C. Wilson. 2 

Q. For whom do you work and in what capacity? 3 

A. I am the sole proprietor of an energy conservation consulting firm, Residential 4 

Energy Services. My office address is Suite 201 Landmark Center, 500 East Jefferson 5 

Street, Viroqua, WI 54665. 6 

Q. How long have you been in your current position? 7 

A. I have worked in this capacity in various locations and permutations of 8 

partnerships or subcontractor status since the mid 1970s. I have included a resume/bio as 9 

my first exhibit. (Exhibit 401 ) 10 

Q. What is the nature of your work with Residential Energy Services 11 

A. I provide the services of a building scientist to the energy efficiency community 12 

for existing homes.  13 

Q. What is your relationship with Northern Thunder 14 

A. I am Treasurer and Board Member and subcommittee chair for Energy Policy and 15 

Mining Policy, the latter also known as “The Headwaters Group of Northern Thunder.” 16 
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None of these positions are performed as a paid position. Northern Thunder is a totally 1 

voluntary organization with no paid staff. 2 

Q. What is Northern Thunder? 3 

A. Northern Thunder is a non-profit organization of people concerned about and 4 

working on issues relating to the human and natural environment in northern and western 5 

Wisconsin since 1970. 6 

Q. Does Northern Thunder have a board of directors? 7 

A. Yes. The board of directors consists of the following persons:  8 

President: Hugh Barnes —private citizen 9 

Vice President: Will Fantle—Eau Claire County Board Member 10 

Secretary: Dr. Carol Hale—University of Wisconsin Eau Claire 11 

Treasurer: myself, Tom Wilson— Mining & Energy Policy Sub-Committee Chair 12 

Board member: Michelle Balas 13 

Board Member: Jordan Wolf 14 

Board Member: Roger Featherstone— Southwest Circuit Rider, 15 

EARTHWORKS, Tucson, AZ (see Exhibit 402) 16 

 Q. Are you presenting testimony on behalf of Northern Thunder in this 17 

proceeding? 18 

A.  Yes, The technical opinions and expertise presented here is my own but they are 19 

being presented on behalf of Northern Thunder. 20 

Q. What are your responsibilities as Treasurer and Mining and Energy Policy 21 

Sub Committee Chair 22 



 3 

A. As treasurer I receive donations and pay the bills and file our annual State non-1 

stock corporation registration. As Mining and Energy Policy Chair I communicate with 2 

other members and colleagues across the state (and the world for that matter) on activities 3 

and events relating to these two issues. The energy component often crosses into interests 4 

consistent with my business activities, but mining is just an area where I have chosen to 5 

develop expertise and pursue my civic duties. 6 

Q. Do you have any other duties as part of Northern Thunder? 7 

I also served for a couple of years as Regional Hub Coordinator and Co-chair of the 8 

Metallic Mining Issues Committee with the Wisconsin Stewardship Network (WSN) 9 

Northern Thunder was the Western Wisconsin “Hub” for this organization. WSN did pay 10 

a minor stipend for very part time work (almost covered expenses) but otherwise all my 11 

mining work has been done on a volunteer bases. Northern Thunder is a persistent 12 

organization but we don’t spend a lot of time on fundraising and canvassing. We all 13 

volunteer our time and skills as is the need, but we don’t have the resources for legal 14 

representation in cases like this, and therefore I am attempting that role as well as 15 

providing testimony. 16 

Q. What is the “Headwaters Group of Northern Thunder?” 17 

A. That is just another name for our mining policy committee. We adopted that name 18 

when the focus of our attention was in Cleveland Township which includes headwaters 19 

tributaries for four major river systems. It was an attempt to distinguish our activities 20 

from other work being done by other Northern Thunder committees. It is not a separate 21 

organization, however. 22 

Q. What is your formal educational background? 23 
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A. I received a BA from Dartmouth College in Hanover New Hampshire with a 1 

major in German Literature.  2 

Q. How does your educational and life experience qualify you to speak about 3 

technical issues relating to this reclamation process? 4 

A. I took both chemistry and physics in high school and some chemistry again in 5 

college. I have continued to educate myself in these areas in relationship to my work as a 6 

building scientist and other educational opportunities and detailed study of relevant issues 7 

as I have followed the progress of this and other sulfide mining projects.  8 

I taught earth sciences (geography/geology/water/weather & climate) multiple times at 9 

the high school level for the Youth Initiative High School in Viroqua and at the Frei 10 

Waldorf Schule Chiemgau, Prien, Germany. 11 

I received technical training at Njala University College in Sierra Leone in tropical 12 

agriculture as part my 3-year service in the Peace Corps as an agricultural extension 13 

agent. I worked four summers while in high school as an institutional gardener. I owned 14 

and operated a grade A dairy in Pennsylvania for about three years. I have had a 15 

vegetable and flower gardened all my life. I have maintained a 19 acre woodlot in 16 

Jackson County for about 20 years and I have a 1500 square foot upland prairie 17 

restoration project ongoing on my property in Viroqua 18 

Q. In pre-hearing filings you have made comments regarding Wisconsin’s 19 

Metallic Mining Laws and their application in this case. Do you have any legal 20 

experience to make such judgments? 21 

A. In high school I served four years on our student court where I acted sequentially 22 

as defense lawyer, assistant prosecutor, Judge and Chief Justice. I did consider law as a 23 
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career while in college and took numerous government and history courses with that in 1 

mind, but then settled on a German literature major. 2 

I am an involved local citizens having served twice on community long range planning 3 

committees (first at Cleveland Township in Jackson County and then for the City of 4 

Viroqua).  5 

As an active public citizen, I have often given official testimony both oral and written on 6 

a variety of law and policy issues including federal low-income weatherization standards, 7 

electric utility deregulation and rate increase requests, Great Lakes water diversion and 8 

bottling permits, public benefits funding, PCB disposal, home inspector licensing, factory 9 

farming, federal nuclear waste storage facility designation, EPA 303D list river 10 

designation, CAFO permitting and waste storage and landspreading, DNR restructuring, 11 

various road building projects and wetland mitigation standards. 12 

Q. Have you ever given factual or opinion testimony at hearings relating to 13 

metallic mining in the State of Wisconsin? 14 

A. Specifically relating to metallic mining, I have given oral testimony at countless 15 

DNR hearings including the original permitting hearing for this project and I have 16 

provided written testimony on the following occasions among others: 17 

Army Corps of Engineers written comments Final Draft of Groundwater Model 18 
for Nicolet Mineral’s Crandon Mine, January 2000 (Exhibit 402) 19 

Natural Resources Board hearing on Rules Petition for the Mining Moratorium 20 
Law, September and December 1999. (Exhibit 403) 21 

Informal Informational Hearing on Proposed Reclamation Plan Change for the 22 
Flambeau Mine, Ladysmith, Wisconsin, June, 1998. (Exhibit 404) 23 

Natural Resources Board regarding Proposed Groundwater Standards for 24 
Mining Facilities, Madison, Wisconsin, December 1997. (Exhibit 405) 25 
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Regarding Revisions to DNR Metallic Mining Rules, Eau Claire, Wisconsin, 1 
May 1997. (Exhibit 406) 2 

In support of the Metallic Mining Moratorium Bill before the State Assembly 3 
Environment Committee, Ladysmith, Wisconsin, May 1997. (Exhibit 407) 4 

To the Cleveland Township Board Mining Exploration Permitting Hearing 5 
Regarding the Track Record of the Permit Applicants, Fairchild, Wisconsin, 6 
February 1997. (Exhibit 408) 7 

In support of the Trempealeau County Metallic Mining Zoning Code, 8 
Whitehall, Wisconsin, February 1997. (Exhibit 409) 9 

 10 

Q.  Besides these activities have you had any other formal relationships with the 11 

Department’s Bureau of Waste Management? 12 

A. Yes, In December of 1998, I applied to the Bureau for the position of part time 13 

Environmental Consultant to assist the Department’s review of the Nicolet Minerals 14 

Company’s application to develop the Crandon Mine and the preparation of the 15 

Environmental Impact Statement. (NT Exhibit 410) I was not refused the job, but the 16 

Department withdrew the position for budgetary reasons before a decision was made. 17 

Q. Are you familiar with the documents relating to this project and the 18 

reclamation plan? 19 

A. I have studied the state metallic mining legislation (both 144 and the updated 293 20 

iterations) and DNR regulations carefully multiple times. I believe I have read virtually 21 

all official documents relating to this mine from the 1976 E.I.S onward. I have read 22 

significant portions of many Annual reports and Annual Reclamation Reports. I have a 23 

fairly large library of my own relating to this project and I have carefully gone through 24 

the Flambeau Mine file cabinet at the Department office. 25 

I have also maintained an extensive file of correspondences to and from both the DNR 26 

and the Flambeau Mining company and others involved in these events. 27 
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Q. Earlier you identified yourself professionally as a “Building Scientist”. How 1 

does this experience and expertise have any relationship to issues regarding the 2 

reclamation process for the Flambeau Mine?  3 

I am an early adopter and leading proponent, nationally, of the principles of building 4 

science, the application of diagnostic technology and computer modeling for exiting 5 

homes. We rely on very similar application of theory, engineering and remediation, 6 

reclamation or restoration (identified collectively as retrofitting) buildings to meet 7 

engineering predictions and performance goals. We use many of the same terminology 8 

and physical principles of the geological engineering industry such as pressures, flows, 9 

permeability, conductance etc. We both predict and measure the complex flows of fluids, 10 

thermal energy, air mass, moisture migration through known and unknown strata, We 11 

predict and measure the potential for biological activity based on predicted moisture 12 

flows, materials characteristic and temperature conditions. We recognize the potentials 13 

for creating corrosive acid from the interactions of moisture accumulation interacting 14 

with sulfur-containing materials. 15 

Q. Do you have any particular expertise in this field? 16 

A. I have particular experience and expertise in creating and analyzing predictive 17 

modeling software and providing mechanism for the verification of same through on site, 18 

real time monitoring and relevant variables.. I have presented papers on software design 19 

and verification at ASHRAE (Association of Heating, Refrigeration and Air Conditioning 20 

Engineers (later republished in the ASHRAE Journal), International Conference on 21 

Energy Conservation Program Evaluation, American Council for an Energy-Efficient 22 

Economy, etc. Please see attached bio Exhibit 401for a more complete listing. Just last 23 
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month I presented a half-day training course as part of the premier national housing 1 

energy efficiency conference on computer modeling. 2 

Q. What first-hand experience do you have with metallic and hard rock mining 3 

projects beyond Wisconsin’s borders. 4 

A. I lived for ten years in northeastern Pennsylvania where I saw the economic, 5 

environmental and social devastation left when coal mining operations are played out. I 6 

also lived in Sierra Leone West Africa for three years where I saw the social dislocation 7 

and survived two political coups largely fueled by forces sometimes with the backing of 8 

multinational mining interests seeking control of diamond and other mineral resources in 9 

that poverty-stricken country. I have traveled extensively in southern Appalachia coal 10 

mining districts and have visited several former mine sites in Colorado and south west 11 

Wisconsin. Twice in a five year period I have done informal water testing at the Brewery 12 

Creek sulfide mine waste deposit south of Mineral Point. 13 

I have visited Sudbury Ontario and other mining communities in Canada and received a 14 

private tour of the Stanleigh Uranium mine operated by Kennecott in Eliot Lake Ontario. 15 

Q. Besides the Flambeau Mine project, have you had any other experiences with 16 

the Flambeau Mining Company or any of its parent companies or their employees? 17 

A. Yes, as a landowner and resident (at the time) of Cleveland Township in Jackson 18 

County Wisconsin I had a great deal of interaction with the various geologists, project 19 

managers, lawyers and other representatives of the Kennecott Exploration Company 20 

when they were buying up exploration leases and seeking exploration permits in 21 

Cleveland Township, and Eau Claire, Clark, Trempealeau, LaCrosse, and elsewhere in 22 

Jackson County. Since leases were being signed on plots very near or adjacent to my own 23 
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land in Cleveland Township, I wanted to learn as much as I could about this technology 1 

and the company that wanted to transform our Township and surrounding community. I 2 

tried to read as much as possible and tried to learn as much as possible from the various 3 

mining company employees who visited or moved into our community. 4 

Q.  How would you describe your relationship with these individuals? 5 

A. I got along pretty well with a couple of the guys there, Hans Rasmussen and John 6 

Gardner in particular, but generally I found the company as a whole to be fairly 7 

intimidating as they sought to force their way into our community. I was particularly 8 

upset with many of their public statements, advertising and what I considered a 9 

misrepresentation of the truth on many important issues. 10 

Q. How did you respond to this perceived lack of candor from the mining 11 

company? 12 

A. We decided to respond to their tactics with an in-kind publicity and PR campaign 13 

where we would carefully monitor all of their public pronouncements and then expose 14 

what we perceived as the mistruths and deceptions about both the nature of metallic 15 

mining and the legal structure under which it operated in Wisconsin. 16 

Q. How did you mount this campaign? 17 

A. We got some local funding together and began a series of weekly newspaper ads 18 

in our county weekly and the local shopper papers. Measuring about 5x 8 inches each ad 19 

presented a parody of the Flambeau Mining Company’s ad format and challenged each of 20 

their misstatements under the banner “What is the Truth About Sulfide Mining. We 21 

would then quote some outlandish claim made by the mining company or their supporters 22 

and follow up with a response: “Let’s look at the Missing Pieces.” The campaign turned 23 
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out to be widely popular and I think we managed to create a great deal of healthy 1 

skepticism about metallic mining in our community. 2 

Q. Was there any response from the mining company?  3 

A. Not openly. We regularly shared our publications with mining company officials 4 

and through letters to the editor and personal communications regularly invited them to 5 

correct or present counter arguments to our positions. Except for one minor technical 6 

detail —caught by a part time Kennecott worker —where we misidentified a federal 7 

agency, our statements went largely unchallenged (On that one error, we immediately 8 

posted a correction in the next issue. This constant pressure to avoid the scrutiny of 9 

thousands of readers forced us to check our fact carefully and do serious research for 10 

each publication. 11 

Q. How many of these ads did you publish? 12 

A. Over nearly a two year period, we published close to 100 ads. After we had done 13 

a good bunch of them, we reduced the size of the ads and ganged them up into full four-14 

page newspaper broadsides which we then circulated at conferences, hearings and other 15 

public gatherings (Exhibit 411-416) 16 

Q. Did you publish any other material. 17 

A. Yes we printed numerous flyers, posters and other items. We also published a 18 

couple copies of a newsletter called Headwaters Mining Update (Exhibits 417& 418) 19 

and sent out our general Northern Thunder newsletter Hard Rain more or less quarterly 20 

which also covered mining issues among other concerns. 21 

Q. Did you have the opportunity to interact with any other Kennecott officials? 22 



 11 

A.  In the Spring of 1998, just about the time the issue of the reclamation permit 1 

modification was building, I got an invitation from a group in England to come to 2 

London to attend the RTZ, Ltd (Now Rio Tinto, parent company of Kennecott and 3 

Flambeau Mining) shareholder’s meeting or Annual General Meeting (AGM) under the 4 

proxy of one of their members. This was the same event that Goshkabosh had attended 5 

several years earlier and I was honored to be invited. 6 

Q.  What happened there? 7 

A. I flew to London and was put up by a member of PARTIZANS (People Against 8 

Rio Tinto Zinc) and Mine Watch international organizations with strong support in 9 

England, Australia, South Africa, Papua New Guinea and many other parts of the world 10 

where RTZ and other mining companies operate. I dressed appropriately, got my proxy 11 

card and was allowed entrance to the main open annual meeting of shareholders. As is 12 

their tradition, at some point during the meeting the floor was opened up and any 13 

shareholder or their proxy could address the whole gathering. I was lucky enough to be 14 

the second person chosen to speak, so I gave a brief description of Flambeau’s history in 15 

Wisconsin including the potential conflict over the proposed reclamation plan changes at 16 

the Flambeau site. (Exhibit 419 an approximation of my presentation transcribed 17 

immediately after the impromptu presentation). 18 

Q. What was the response of the Company 19 

A. I was quite surprised when Chairman of the Board Robert Wilson responded 20 

angrily from the podium that if anyone challenged their reclamation plan changes, they 21 

would just bulldoze the buildings in the Industrial Outlot and deprive the people of Rusk 22 
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County of any economic benefits that might accrue. (see press release from Mine Watch 1 

Exhibit 420.  2 

Q. Why is any of this relevant to the case at hand? 3 

A. This is relevant because this all occurred at the same time Flambeau was applying 4 

for the reclamation plan changes. The Chairman’s threat to destroy the buildings had a 5 

big effect on how we approached the subsequent informational hearing on the plan 6 

change and our interest in cooperating with both the mining company and the DNR. This 7 

also colored our attitude regarding the DNR’s assurance to keep us informed of future 8 

developments in the reclamation process as outlined in Issue 4. Regarding notification of 9 

interested parties?  10 

Q. Did you have any other interactions with Rio Tinto personnel at the AGM? 11 

A. Yes, following the general meeting, I had the opportunity to join the Board of 12 

Directors at a wine reception in the penthouse of the building where the meeting was 13 

held. I had brought along a stack of the flyers we had printed including many of the ads 14 

we had run plus a custom cover sheet, and I was allowed to take a small pack of these 15 

flyers up to the penthouse. (Exhibit 421 & Exhibits 411-416) There I was able to 16 

circulate among the attendees and approach each of the Board members, introduce myself 17 

and offer each a copy of the flyer with the invitation that if they found any errors or 18 

misstatements in any of the ads, I would welcome correction and we would promise to 19 

reprint their correction.  20 

Q Was there any response? 21 

A. No. Each of them including Chairman Wilson were gracious and accepted the 22 

flyers but none ever got back to us with any corrections. 23 
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Q. Did any Rio Tinto, Kennecott or Flambeau official ever correct your 1 

statements? 2 

A. Yes, I once got a letter from Hans Rasmussen and once got a note back from Jana 3 

Murphy, I believe in response to a phone conversation, where she tried to respond to my 4 

concerns about early monitoring well data, but her answer really didn’t answer my 5 

questions (Exhibit 422). I appreciated her taking the time to respond though and soon 6 

thereafter I accepted her invitation for joining what I think was the first reclamation open-7 

house tour. 8 

Q. Were you involved in the original permitting history for the Flambeau Mine 9 

and particularly those elements relating to the reclamation process? 10 

A. I and numerous other Northern Thunder members attended some of the earlier 11 

meetings and the final public hearing on the revised mine permit. Several Northern 12 

Thunder members even testified at the original permit hearing back in the 70s but that 13 

was long before I moved to Wisconsin or was aware of this project. To the best of my 14 

knowledge we were never formal parties to any of these hearings, but were very active in 15 

keeping the Western Wisconsin community informed as to its issues and development. 16 

I’ve read both the 1976 EIS and the 1989 EIS and most subsequent documents including 17 

the 1989 Mining Permit Application, January 1991 Mine Permit including the 18 

Reclamation Permit. 19 

Q. What about your participation in events surrounding the reclamation plan 20 

modifications of 1998? 21 
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A. By that time I had become deeply involved in the metallic mining due to the local 1 

activity in Cleveland Township and surrounding communities. I will speak more to this 2 

involvement when discussing Issue 4 as outlined by Judge Bolt in his decision on issues. 3 

Q. Are you familiar with the Rusk County mine site and the Flambeau River? 4 

A. Yes I visited the perimeter of the mine site before construction began, visited the 5 

viewing platform several times during operation and have walked the paths of the mine 6 

site under reclamation both during and after the filing of the NOC both as part of 7 

officially guided tours by the mining company and on my own.  8 

As an avid canoeist, I have paddled on the Flambeau River probably over a dozen times 9 

including that section bordering the mine site. 10 

Q. Given your position with Northern Thunder and your experiences with the 11 

Rio Tinto Company and its subsidiaries, are you generally opposed to all metallic 12 

mining? 13 

A. No. I understand the need for mineral resources and an ever-increasing demand 14 

for same as industrial expansion grows throughout the world. I do believe, however, that 15 

some locations and climates are probably more appropriate than others for sulfide 16 

mining, but I expect the highest level of corporate responsibility wherever businesses 17 

operate. I am not a N.I.M.B.Y. (Not In My Back Yard) environmentalist but I believe if 18 

we raise the bar here in Wisconsin by enacting even stronger environmental regulations 19 

and assure that both the mining company and their regulators adhere to that law, this will 20 

provide a standard by which other communities may be able to protect their resources and 21 

quality of life as well..  22 

Q. What is the purpose of your testimony? 23 
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A. The purpose of my testimony is to address what I see as fundamental 1 

misunderstanding or misrepresentation of both the intent and the letter of the law, DNR 2 

rules, the mining reclamation permit and the 1998 modifications to that permit. 3 

Q. Based on your professional experience working on issues relating to metallic 4 

sulfide mining, and on your review of the documents, testimony and other 5 

information in this matter, have you formed any opinions to a reasonable degree of 6 

professional or scientific certainty with respect to the efficacy of the process? 7 

A. Yes, I have.  8 

Q. What opinions have you formed?  9 

A. Since this is a complex project and there are several issues that Judge Bolt has 10 

defined as relative to this case, I would like to address these issues independently, but I 11 

would prefer to speak to them in a somewhat modified order from that offered by the 12 

Judge: 13 

5. Whether the NOC covers the entire mining project?  14 

3. Whether there have been “significant augmentation” activities since DNR 15 

accepted the NOC on November 19, 2001?  16 

4. Whether there have been modifications to the Reclamation Plan without notice to 17 

interested parties, and, if so, what is the legal effect?  18 

1. Whether FMC has reclaimed the site in accordance with the approved 19 

Reclamation Plan sufficiently to warrant issuance of the COC?  20 

The Division rules that groundwater and surface water performance standards are 21 

not part of the Reclamation Plan. However, any on-site soil or sediment 22 

contamination issues, as well as those related to the erosion control and surface 23 
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water management plan and the creation of wetlands or placement of biofilters 1 

required by the Reclamation Plan as approved will be considered as part of this 2 

hearing.  3 

2. Whether the reclamation and closure bond should be adjusted and to what level?  4 

 5 

Q. OK, let’s talk about issue 5. Whether the NOC covers the entire 6 

mining project. What is your understanding of the Mining company’s 7 

position on this matter? 8 

A Conspicuous in its absence from the testimony from FMC on the issue of the 9 

NOC (Prefiled testimony from Jana E. Murphy p. 25-27) on this matter was any mention 10 

of the issue raised in our previous submittals that their NOC request only covered “…the 11 

surface reclamation of the Flambeau Mine Site, excluding the 32-acre industrial outlot, 12 

that that has been reclaimed for passive recreation and wildlife habitat.” We discussed 13 

this issue at length in our submittal to the Department (NT COC statement 4-13-07.doc 14 

Exhibit 423) and the ambiguity still exists. Ms Murphy apparently chose to neither 15 

accept our interpretation of their intentions nor deny it. 16 

There is certainly some ambiguity in further statements from the FMC as to whether they 17 

consider the NOC applying to the entire mining project. Ms Murphy seems to admit that 18 

removal of the perimeter fence was a requirement of the reclamation plan yet claims that 19 

the entire perimeter fence was removed from the reclaimed mine site, and yet clearly 20 

there remains a perimeter fence around the outlot. 21 

In Ms Murphy’s testimony, she rightly quotes the 1998 Findings of Fact (FMC Exhibit 22 

37) “If the portion of the site covered by the lease agreement with the LCIDC has not 23 
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been put to an acceptable alternative use by the end of 2004, the site shall be reclaimed in 1 

a manner consistent with reclamation of the remainder of the mining site.” The 2 

implication here, however, is that there are no vegetative reclamation standards for the 3 

industrial outlot.  4 

Q. What is your interpretation of this implication? 5 

A. This is clearly not the case that there are no vegetative reclamation standards for 6 

the industrial outlot. Throughout the process from the initial mine permit application 7 

onward, there were detailed vegetative standards for the industrial outlot area and these 8 

were reported on in the annual reclamation reports. Appendix C of the December, 1998 9 

Surface Reclamation Ecological Monitoring Program (SREMP) prepared by Applied 10 

Ecological Services and approved by the DNR on February 23, 1999 contains “Zone L- 11 

Industrial Outlot Planting Specifications (Exhibit 424) 12 

The 1998 reclamation plan modification stipulated that the vegetative standards for the 13 

outlot didn’t have to meet the standards “consistent with reclamation of the remainder of 14 

the site” ( for wildlife habitat and non-consumptive passive recreational use) but it has 15 

never been the case that there were no vegetative or surface reclamation standards 16 

applicable for the outlot that didn’t to be met before applying for an NOC. An alternate 17 

use is not an exemption from reclamation, it is simply and alternative use from the 18 

wildlife habitat and non-consumptive passive recreational use standards for the remaining 19 

150 acres. 20 

Nowhere in the 2001 NOC application is there any mention of compliance to these outlot 21 

vegetative standards or that FMC was requesting consideration of this portion of the mine 22 

site in their NOC. 23 
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Q. Has the FMC provided any conclusive evidence that they intended to apply 1 

for an NOC for the entire site? 2 

A. The only defense provided by Ms Murphy in her testimony is that the DNR 3 

approved the NOC for the entire mine site (which we do not dispute, but contend this 4 

decision was in error.) 5 

(In some earlier statement’s filed with this body we had claimed that the original lease 6 

with the LCIDC from May 12 1997 (FMC Exhibit 44 pp.10-20) included only 21 acres. 7 

The lease is ambiguous and we have since learned it took a court case to determine the 8 

actual coverage of this lease, but it appears we were in error on that account and retract 9 

that statement. The lease apparently covers the entire 32 acres. We regret this error and 10 

any confusion it might have caused). 11 

It should be noted, that at the time of the application for the NOC, there was no 12 

recognized alternative use identified for the ten acres north of the railroad spur, much less 13 

the additional unused acreage within the original 21 acres which is still vacant.  14 

As was testified by Mr. Bob White representing the Flambeau Riders at the public 15 

hearing, the idea of a trailhead only began “three years ago.” (oral testimony, speaker 27, 16 

Public Hearing, May 5, 2007). The lease with the City of Ladysmith to allow this 17 

alternative use, in fact, was only signed on January 1, 2005 (FMC Exhibit 44) and the 18 

DNR approval of this matter only occurred on July 28, 2005. (FMC Exhibit 48).  19 

I would like to remind the court that the Reclamation plan decision required that “If the 20 

portion of the site covered by the lease agreement with the LCIDC has not been put to an 21 

acceptable alternative use by the end of 2004, the site shall be reclaimed in a manner 22 

consistent with reclamation of the remainder of the mining site.” 23 
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Are we quibbling about one day—that the lease was not signed with the City until 1 

January 1, 2005 and actual approval of the plan and use of the facility did not occur until 2 

much later? Technically, I suppose we could, but I think a far greater miscarriage of the 3 

intent of the reclamation modification decision, is that this “acceptable alternative use” is 4 

really nothing more than a last minute attempt by the mining company to find some 5 

alternate use designation for these most polluted 10 acres and this was the best they could 6 

come up with. 7 

I assume there is no statutory definition for “acceptable alternative use” for 10 acres of 8 

open land, but it might be instructive to look at other DNR operated trailheads to see 9 

what might be a more typical design. Exhibit 425 is two photographs I took on May 8, 10 

2007 at “The 400” state park equestrian trail head outside of Wonewoc Wisconsin. The 11 

parking lot measures approximately 50 by 100 feet and the entire trailhead area is maybe 12 

one acre including separate toilet facilities, hitching rail, watering trough and shade tress, 13 

none of which exist at the Flambeau facilities. The sublease from the LCIDC to the City 14 

of Ladysmith (FMC Exhibit 44 pp. 1-8) was for the full 10 acres (at an annual rent of 15 

$1.00), but the initial plan submitted to the DNR on May 19, 2004 (FMC Exhibit 41), 16 

the trailhead parking lot measured only 240 x 240 ft, about ¾ of a acre. But somehow 17 

before the DNR got around to accepting the application for a COC, this trailhead 18 

expanded to fill every corner of the remaining acreage not already defined as having been 19 

put to an acceptable alternative use.  20 

Q.  Does this appear to you to be a long-term alternative use? 21 

A. No, the lease between the LCDIC and the City of Ladysmith for this property can 22 

be terminated by either party with only a 1-month notice and the six-foot high chain link 23 
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fence that was left in place is totally inappropriate for a trail-head use though perhaps 1 

useful should the mining company choose to reactivate this mine site at a later date or put 2 

the trailhead to another use. The original lease between FMC and the LCIDC from May 3 

12 1997 (FMC Exhibit 44 pp 10-20) includes specific stipulation to that effect that the 4 

mining company has the right to reclaim this land as part of any future mining projects 5 

adjacent to this site. None of this, of course, occurred until years after the FMC applied 6 

for their NOC.  7 

Q. How has the DNR interpreted this apparent discrepancy? 8 

A.  The only defense Ms Murphy presented for the NOC covering the entire mine 9 

site was that the DNR accepted it as such (Jana Murphy Pre-Filed Testimony P 27). In 10 

turn, Mr. Fauble’s only reason presented to indicate that FMC intended it to cover the 11 

entire mine site was also that the DNR decided it so. (Direct Testimony of Philip N. 12 

Fauble, p.3) and Mr. Portle failed to address the issue in his testimony. On April 2, 2007 I 13 

spoke with Larry Lynch on the phone and he indicated to me that he did not recall what 14 

prompted this change from the wording of the FMC NOC filing nor what the justification 15 

would be for the change that wording to indicate the NOC was for the entire mine site. 16 

(phone conversation April 2, 2007). 17 

Q. Does this alternative acceptable use have benefit to the local community? 18 

A. One would assume from the statute that an acceptable alternate use would be of 19 

some meaningful benefit to the community. It is true that the Department of 20 

Administration pays the LCIDC $10,517.75 per month or $126,213.00 per year. —21 

utilities included. (Figures provided by Al Christianson). The DNR facilities are 22 

approximately 5,000 square foot, so this amounts to about $ 25 per square foot per year. 23 
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That’s pretty good rent for what is essentially a pole barn. (Exhibit 426 ) We made a 1 

freedom of Information request to the State Treasurer to try to get some comparative 2 

figures but never got a response (Exhibit 427) I don’t know what Xcel pays to the City, 3 

but it is not clear how much the community is benefiting from the equestrian trail. The 4 

rent from the riders club is $1 per year.  5 

I have visited the site several times this spring and seen evidence of perhaps one horse on 6 

the trail and only one set of trailer tracks in the parking lot. Not that I don’t think a riding 7 

trail is a nice addition to a community, but you really don’t need 10 acres for a trail head, 8 

especially as far away from the trail itself as it is when there is a perfectly suitable space 9 

right by the southwest corner of the mine site that would suffice. 10 

Q. Has the DNR acknowledged that not all the required reclamation work in 11 

this area had been done at the time of the acceptance of the NOC? 12 

A. Yes, the letter from Larry Lynch to Jana Murphy (FMC Exhibit 40), February 13 

18, 2005 (over three years after approving the NOC and after the 2004 plan modification 14 

deadline for alternative use but five months before the trailhead was approved) regarding 15 

the outlot site north of the railroad spur last paragraph clearly indicates that as of that 16 

time, there still remained reclamation work to be done in that area: “Upon receipt of the 17 

requested documents and subsequent approval of the proposed construction activities the 18 

Department will consider the entire industrial outlot to be used for acceptable alternate 19 

purposes. As such Flambeau will not be required to conduct any additional reclamation 20 

work on the outlot area as contemplated in the July 30 1998 modification approval” This 21 

was before any significant regrading or planting had occurred as stipulated in the DNR’s 22 



 22 

approved plans for this portion of the outlot and over four years since the DNR accepted 1 

FMC Notice of Completed reclamation. 2 

Q So what is your ultimate opinion regarding the question as to whether the 3 

NOC covers the entire mining project?  4 

A. We believe that it was not the intention of the Flambeau Mining Company to 5 

apply for an NOC for the entire mine site back in 2001 because they recognized even 6 

then that there were serious environmental problems associated with the 32 acre 7 

industrial outlot site and it would likely not be approved and were therefore applying for 8 

a partial NOC. For some reason, and through some level of communication not included 9 

in the official record and for which we have no evidence, it appears the DNR decided 10 

they could bend the rules such that the entire mine site could be considered. We have no 11 

means of proving this allegation, but the record leads us in that direction. 12 

Q So what would Northern Thunder accept as a just resolution of this issue? 13 

A. We can accept it either way. It is either an NOC for the entire mine site or an 14 

NOC for just the 149 acres of the area outside of the industrial outlot. But they cannot 15 

have it both ways. If the NOC is just for the 149 acres than all discussion of what has 16 

occurred in the Industrial Outlot should be shelved for another COC process and we 17 

should be discussing a partial COC for this project. The Industrial Outlot does require a 18 

NOC and COC process since it has always been part of the original reclamation plan and 19 

the 1998 modification changed nothing except the designation of which criteria for 20 

reclamation are required. 21 

Q. What should happen if the Judge determines that the entire 180 acres was 22 

included in the original NOC? 23 
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A. If it is judged that the NOC applied to the entire 180 acres, then it must be 1 

recognized that the FMC was claiming that all substantive reclamation activities had been 2 

completed as of September 4 2001 (or at least the DNR acceptance date of March 8, 3 

2002). In this case, any and all modifications to the surface structure, vegetative standards 4 

and any other reclamation activities that occurred within the industrial outlot must be 5 

considered a violation of issue 3. Whether there have been “significant augmentation” 6 

activities since DNR accepted the NOC.  7 

They can’t have it both ways, however. They can’t claim the NOC covered the whole 8 

mine site but then not be held accountable for both reclamation activities and violations 9 

of Wisconsin surface water standards and claim this site was fully reclaimed as of 10 

September 2001. 11 

Q. Alright, based on your understanding of the law, the modified reclamation 12 

permit and the history of the reclamation process, what is your opinion on Issue 3 as 13 

to whether there have been “significant augmentation” activities since DNR 14 

accepted the NOC on November 19, 2001? 15 

A. Well, just as a technical point, the November 19, 2001 acceptance letter from 16 

Larry Lynch was a provisional acceptance of the NOC based on “review the vegetation 17 

monitoring data collected in 2001.”( Exhibit 428) It was not until March 8, 2002 that a 18 

letter from Thomas Portle (FMC Exhibit 60) that final acceptance of the NOC occurred. 19 

It would be easiest to address this issue under two separate areas: augmentation to the 20 

plan within the Industrial Outlet and augmentation to the plan in the remaining 149 acres. 21 

Q. What significant augmentation to the plan has occurred in the Industrial 22 

Outlot since the acceptance of the NOC? 23 
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A. Well, most obviously, everything that has occurred since March of 2002 with 1 

regard to the Trail Head as is well documented in numerous Exhibits from the Mining 2 

Company and the annual reclamation reports. As we discussed in the last section, 3 

designating an area as an Industrial Outlet with different reclamation standards from the 4 

remaining 149 acres does not exempt it from meeting performance standards as defined 5 

by the reclamation permit and subsequent DNR requirements based on the needs of the 6 

new acceptable alternate uses for these ten acres. (FMC Exhibits 31, 32, and 41-49).  7 

The plans for this area submitted by FMC in 2005 were very different than what was 8 

anticipated as an “Industrial Outlot..” Rather than creating an opportunity for direct 9 

economic benefit to the community through rental of industrial/business sites as with the 10 

DNR and Xcel properties, the new designation as a Trail head results in only $1 per year 11 

in direct economic gain and is being justified solely on it potential secondary economic 12 

benefits as a tourist draw –much as is the rest of the 149 acres. In fact, the 10-acrea 13 

alternative use is much more akin to the passive recreation and wildlife habitat standards 14 

of the remaining mine site. This is not in and of itself a bad thing, but vegetative 15 

standards, contours and other factors should have been—and were—altered to meet these 16 

new uses. Since this land has now been designated to this alternate use and all subsequent 17 

plantings and other reclamation activities have occurred since then, clearly, the mine site 18 

was not fully reclaimed as of September 2001 as FMC claimed (assuming that was their 19 

intention in the NOC) 20 

We won’t argue here about the appropriateness of each of these changes and whether the 21 

DNR had the authority to make these decisions without public notice, but the important 22 

thing is that changes were made, contours were changed, planting schedules were altered 23 
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and significant work was done as recently as last year. The purpose of the NOC process 1 

and the four-year waiting period is to allow reclamation activities, particularly the 2 

vegetative elements to stabilize and prove their efficacy. For this the law requires a four-3 

year waiting period.  4 

The plans for this area submitted by FMC in 2005 were very different than what was 5 

anticipated as an “Industrial Outlot.” As an environmentalist I have no objections to this 6 

alternate use, but given the 1-month notice of termination in the lease and other suspect 7 

elements of this entire deal, we cannot accept this as a long-term binding alternative use 8 

for this area and once a COC is granted, the FMC and the LCDIC can do whatever they 9 

wish with these ten acres. 10 

Q. What other significant augmentation to the plan has occurred in the 11 

Industrial Outlot since the NOC? 12 

A. To briefly list some of the most flagrant: 13 

• Removal of 4,120 cubic yards of contaminated railroad ballast from the mine site. 14 

• Removal of 1,200 cubic yards of contaminated soils from a 10,500 square yard 15 

area surrounding the buildings.  16 

• 2003 approval of the retention of the rail spur despite the fact that that was one of 17 

the issues supposedly settled 1989. This was remodified in 2004. 18 

• Using asphalt to cover a portion of the outlot “…reducing the concentration of 19 

copper from reaching the Copper Park biofilter” from contaminated subsoil rather 20 

than excavating and landfilling as required in the permit. (Photo and text found 21 

in FMC Exhibit 32 P.49). 22 
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Most of these issues are being documented by Ms Furtman and others far better than I 1 

can, so I will not provide essentially repeat testimony. There is also no question, that the 2 

annual reclamation plans report on these activities as part of the reclamation activities 3 

and they were done after the filing of the NOC. 4 

Q The DNR has characterized at least some of these activities as “remediation” 5 

rather than “reclamation.” What do you say to that? 6 

A.  Remediation is something you do to a site after things change. For instance, 7 

should the FMC prove its case and get a COC for this project but later a huge flood 8 

washes out the retention dam or portions of the “rock pillar” separating the mine pit from 9 

the riverbed and massive amounts of silt and waste rock go tumbling into the Flambeau 10 

River, that would call for remediation. The conditions that existed (and still exist in some 11 

cases) within the industrial outlot were there from the time the mine itself was closed. 12 

These conditions did not just suddenly arise, but rather, the FMC and the DNR regulators 13 

had not previously recognized them as problems, generally because they had failed to test 14 

properly. The law and the mine reclamation permit are very clear on what should be done 15 

with contaminated soils: They should either be returned to the mine pit at their 16 

appropriate layer or they should be hauled off site to an approved landfill. This applies to 17 

both the industrial outlot and the rest of the mine site. Neither the law, nor the regulations 18 

nor the mining permit nor the 1998 modification exempt the industrial outlot for the same 19 

polluted soils criteria as the rest of the mine site.  20 

The only reason why these reclamation measures were carried out after the filing of the 21 

NOC is because they were not done before FMC filed for their NOC. They are not 22 
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remediation anything; they are just doing the reclamation activities required by the 1 

permit. 2 

Q. What then is your conclusion regarding reclamation augmentation within the 3 

Industrial Outlot since the acceptance of the NOC. 4 

A. Either the FMC must revert back to a position that their original NOC did not 5 

cover the 32 acres in the Industrial Outlot and should now seek a COC on just the 6 

remaining 149 acres or the hearing judge should determine that significant augmentation 7 

has occurred since the filing of the NOC and deny a COC. FMC should then reapply for a 8 

NOC once they believe they have truly completed all reclamation activities. 9 

Q. What significant augmentation to the plan has occurred in the remaining 149 10 

acres of the mine site since the NOC? 11 

A. It is our belief based on our reading of the law, correspondences from the DNR 12 

and our own first-hand experience in agriculture, arboriculture and floriculture that the 13 

erection of protective fencing and periodic irrigation within the reclamation area since the 14 

filing of the NOC constitutes an unnatural intervention of reclamation activities beyond 15 

the intention of the law and DNR determinations. 16 

Q. Do you have any evidence that these activities have occurred. 17 

A. Yes, I have included in our Exhibit pack selected photographs taken at the mine 18 

site on April 17 2001 showing fencing and irrigation system used to augment the 19 

vegetative performance still in place. (Exhibit 429) 20 

Q.  What does the Mine Permit application say about allowable augmentation to 21 

the revegetation reclamation activities after the filing of an NOC? 22 
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A. The Mine Permit Application (FMC Exhibit 11 Vol. 1) provides the following 1 

stipulations for activities that are allowed during various periods of the reclamation 2 

process: Short Term Maintenance [before filing an NOC] 5.11.4.6: “Diagnose and treat 3 

diseases and pest infestations as necessary, Water trees, shrubs and other plants as 4 

necessary during the first growing season after planting, Fertilize and mulch all plant 5 

materials as necessary during the first growing season after planting.” and 5.11.4.7 6 

Completion of Reclamation: “The revegetation portion of reclamation will be considered 7 

complete at the end of the short-term maintenance period and when monitoring indicates 8 

that the revegetation is successful.”. This is followed by the Monitoring Period [Post 9 

NOC] 5.11.4.8: “Vegetative monitoring will occur annually, beginning prior to submittal 10 

of the notice of completion of reclamation, and ending at certification of completion” 11 

(Exhibit 430 Mining Permit Application reclamation plan page 173, 174). Watering 12 

and plant protection is supposed to stop at the time of the NOC. 13 

Q.  What does the Flambeau Mine permit allow during this period following the 14 

NOC? 15 

A.  Section 17 of the reclamation plan in the 1991 mine permit states: “The 4-year 16 

period of extended responsibility shall begin when the Department approves the Notice of 17 

Completion of Reclamation which indicates the vegetative performance standards 18 

contained in the Mining Permit Application have been met The Department shall approve 19 

conditionally approve or reject the Notice of Completion of Reclamation within 90 days 20 

of receipt of complete Notice of Completion of Reclamation Augmentation during the 21 

period of extended responsibility shall only consist of routine maintenance practices such 22 

as the repair of gullies or minor remedial seedings. Significant augmentation activities 23 
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shall extend the period of responsibility for proportional period of time Closure of the site 1 

is coincidental” (FMC Exhibit 12 p.117) 2 

Q. Why do you think the permit makes these restrictions? 3 

A. The regulators understand that there is always the chance for isolated unforeseen 4 

events, but the goal of the 4-year period is to prove that the revegetation has really taken 5 

and a long-term sustainable environment has been established.  6 

Q. Do you have any other evidence that this was the DNR’s intention? 7 

A. Yes, I have a letter from Larry Lynch dated July 9, 1998 assuring us that all 8 

perimeter fencing would be removed and although there may be some damage to woody 9 

vegetation, it would be compensated for with additional plantings or other measures. 10 

(Exhibit 431) 11 

Q. Are you saying that protecting against deer and irrigating is a bad thing for 12 

the woodlot area? 13 

A. Not at all. I would love to have the ability to put my own young trees behind 14 

fences and irrigate them whenever there is a dry spell. I’m sure they would thrive much 15 

better than they do.  16 

Q. The mining company has characterized the fenced in area as a test plot to 17 

compare the advantage of the fencing versus the unfenced woodland areas and 18 

reported a 10% increased survival rate. 19 

A. The woodlot they chose is by far the largest section of newly planted trees on the 20 

project. It is also the most exposed and located on the most disturbed soil. No arborist 21 

needs to run an “experiment” to see if protecting trees from deer helps their survival rate. 22 
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Of course it does. If they needed to improve the survival quotient, they just could have 1 

planted 10% more trees.  2 

Q. What is your interpretation of the augmentation activities you alluded to? 3 

A.  To provide continuous protection from natural predators and to artificially irrigate 4 

the largest stand of replanted woodland species at this project, the FMC has maintained 5 

an artificially protected environment, essentially nursery conditions, during a major 6 

portion of a four year period during which they were supposed to be proving that their 7 

vegetative reclamation activities had established a permanent, natural environment that 8 

would thrive long after their care was gone. This has not been demonstrated either 9 

through the record of the annual reclamation reports or any of the testimony provided on 10 

behalf of the FMC. 11 

I believe the mining company and their consultants discovered these trees were in big 12 

trouble, probably because the previously disturbed soils were not properly returned to the 13 

site, regarded and otherwise suitable. The porosity of the soils was too great so they could 14 

not survive without artificial irrigation and they also felt the needed to reduce the stress 15 

from deer perdition in order to allow these trees to make it through the four year testing 16 

period. 17 

Q. Do you have any proof that this is the case? 18 

A.  No I do not, but I do not have the burden of proof in this case. The mining 19 

company does and that is why the reclamation plan calls for a four year period of 20 

unassisted growth to assure these plants will survive on their own. 21 

Q. What is Northern Thunder’s position to the overall significant augmentation 22 

to the plan since the ruling of the NOC? 23 
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A. In consideration of the past and ongoing reclamation activities that have been 1 

carried out since the DNR’s acceptance of the FMC’s NOC, I believe the FMC should 2 

withdraw their NOC, complete whatever reclamation activities they plan to carry out and 3 

once they are satisfied they have truly reclaimed this site, they should reapply for an new 4 

NOC for either all or part of this project. In the mean time, the DNR should increase its 5 

monitoring of a whole host of variables where no or incomplete monitoring is presently 6 

taking place. Let’s wait at least another four years, look back at the performance data and 7 

meet back here again. 8 

 Q. Let’s move on to the next issue: Number 4— What is Northern Thunder’s 9 

position as to whether there have been modifications to the Reclamation Plan 10 

without notice to interested parties, and, if so, what is the legal effect?  11 

A. We believe that a critical social and legal contract between the DNR and 12 

ourselves and other concerned individuals in the state—either willfully or through 13 

negligence—was broken. This failure to follow the law has resulted in a great deal of 14 

confusion and potentially a great deal of sacrifice in both time and money for the Mining 15 

Company, for the DNR staff and all other parties involved in this case.  16 

Q. Is it your primary intent here to be critical of the DNR in this accusation? 17 

A. No. We at Northern Thunder like to think of ourselves as friends of the DNR. We 18 

have spoken out strongly on the need for adequate funding of the Department so it can 19 

successfully fulfill its duties. On more than one occasion, representatives from Northern 20 

Thunder (myself included) have spoken to classes of DNR warden’s-in-training in 21 

Tomah about opportunities for cooperation between the DNR and environmental groups. 22 

As regional Hub for the now defunked Wisconsin Stewardship Network, we fostered 23 
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increased cooperation and support for the DNR. We have long called for a return of the 1 

independence of the DNR Secretary position from the political influence of the 2 

Governor’s appointment (We started the “Free George Meyer” campaign) and have tried 3 

to work cooperatively with the DNR on a wide variety of issues, including metallic 4 

mining. 5 

Q. Have you ever been critical of the DNR, especially on mining issues? 6 

A. Certainly. Our goal has been the strengthen the DNR position in terms of 7 

regulating metallic mining, but that also includes pointing out where we feel individuals 8 

or the institution as a whole has fallen short. As Co-editor of the DNR Watch (Exhibit 9 

432) a publication of a subcommittee of the Wisconsin Stewardship Network we tried to 10 

summarize areas where we felt mining regulation was in need of strengthening. 11 

Q. What in your background provides you with expertise to address this issue  12 

A. This is a particularly complex and involved issue and one that we are particularly 13 

and personally involved in. It will be necessary for me to provide some background 14 

historical information to clarify how we got to this point, but I will try to be brief and 15 

leave the documentation in the Exhibits to fill in the details.  16 

In January of 1998, the FMC applied to the DNR for a modification to the reclamation 17 

plan (FMC Exhibit 36) that set out to establish the possible alternative use for portions 18 

of the Industrial Outlot, maintain the fencing, maintain the water treatment plant, 19 

maintain the electrical service to the west wall, switch from burning the prairie 20 

restoration to a mowing regime, move the wetlands around a bit etc. 21 
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The DNR posted a very small notice on this in a local paper, but it was discovered and 1 

the environmental community was up in arms that such major changes in a plan that was 2 

the result of years of study, negotiations etc was about to be slipped by as it were.  3 

About a dozen of us wrote in protest and called for a contested hearing. This was just 4 

about the same time as the RTZ AGM that has already been described, and the threats to 5 

scuttle the whole Industrial Park if their plan was challenged took us all back, because we 6 

generally agreed that use of those buildings could be a good thing for the people of Rusk 7 

County. 8 

There were a series of letters that went back and forth (Exhibit 433) and an agreement to 9 

meet in Ladysmith with all contesting parties in an informal hearing to try to talk tings 10 

out and come to some sort of agreement rather than force a contested hearing.  11 

Q. Was there an agreement reached? 12 

A. The meeting was held in Ladysmith and although there were some tension in the 13 

air folks were generally willing to listen to all sides and a general sense of agreement was 14 

reached. Following some more correspondences, Waste Management Director Suzanne 15 

Bangert filed a Findings of Fact that laid out the Department’s intent (FMC Exhibit 37). 16 

Q. How did you respond? 17 

A. We and several other contesters agreed to go along with the DNR’s decision and 18 

all wrote letters rescinding our objections on the basis of this new finding. Along with the 19 

rescission, however, was a qualifier that we wished to be kept in formed of any future 20 

changes in the reclamation process because we didn’t want to be kept off guard. (Exhibit 21 

434). Almost immediately another decision had been made and we were not c.c.’d on it, 22 

so we fired off an objection to Larry Lynch, then with the Mining Section. He 23 
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immediately responded back, profusely apologizing and explaining it was just a clerical 1 

error (Exhibit 435).  2 

Q. Was the Department cooperating with your request after that?  3 

A. Yes, we were receiving copies of most communications and reports on a fairly 4 

regular basis for about a year and a half or two years. Then things got quiet. Admittedly, 5 

we too had kind of been lulled in to a state of acceptance. We studied a couple of Annual 6 

reports and Reclamation Reports and everything seemed to be going on as we had agreed 7 

on. We contacted Larry Lynch a few times an asked for monitoring well data and he 8 

obliged, but there was nothing voluntarily sent out to inform us that anything of 9 

substance had occurred. With the passage of the Mining Moratorium Law and the settling 10 

of the Crandon Mine project, mining became very much a back burner issues for most of 11 

us. We certainly didn’t expect the mining company would claim they had completed their 12 

reclamation by 2001 and we never heard one thing about the application of the NOC or 13 

any of the intervening issues relating to the reclamation until finally in January of this 14 

year we heard that Flambeau had applied for a Certificate of Completion.  15 

Q. What exactly are you saying the DNR did improperly? What is at issue here? 16 

A. As has been well documented, there have been numerous changes in activities 17 

relating to the reclamation project, as one would expect. In most cases, the DNR had 18 

some say in these changes and oversight. Some of these changes were fairly minor, and 19 

some were more significant. He law is quite clear here: 20 

s. 293.55 Modifications. (1) (a) Application. An operator at 21 
any time may apply for amendment or cancellation of a mining 22 
permit or for a change in the mining or reclamation plans for any 23 
mining operation which the operator owns or leases…. 24 
 (c) Substantial changes. The department shall determine if 25 
any change in the mining or reclamation plans is substantial and 26 
provide notice of its determination in the same manner as specified 27 
under s. 293.43 (3) (b) 1. to 3. 28 
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 1 
s. 293.43 (3) (b) If it is determined that a statement under s. 1.11 is required, 2 
…The providing of notice shall be accomplished by: 3 
1. Mailing a copy of the notice to all known departments and 4 
agencies …and to any interested persons who have requested such notification. 5 

 6 

Q.  Are you saying that the department should have informed you about the 7 

substantial changes? 8 

A. No, the law allows the Department to make that decision whether and change is 9 

substantial or not, and if it is substantial, there are formal mechanisms for interested 10 

parties to challenge those changes. The law say, however, that if there are parties who 11 

have shown interest and have requested to be kept informed of such decisions, the 12 

Department must notice those parties of that decision as to whether the change is 13 

substantial or not. 14 

Q. Do you think this negligence was done intentionally to keep you in the dark 15 

or simply an oversight? 16 

A. I wouldn’t want to speculate on that. I have no evidence one way or another. The 17 

fact of the matter is, however, had we known back in 2001 that FMC had applied for the 18 

NOC and that the DNR seemed to change that status from a partial NOC to a complete 19 

NOC, we certainly would have raised that issue and this question before us would have 20 

been settled one way or another long ago and this process would have b en less 21 

complicated. 22 

Q. What is Northern Thunder’s position as to the legal effect of there having 23 

been modifications to the Reclamation Plan without notice to interested parties. 24 

A.  It is not clear to us what the legal effect of this oversight or dereliction should be, 25 

particularly with regard to this specific case. We leave that decision up to the Judge.  26 
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We would hope, at least, as a result of this exposure, that institutional changes could be 1 

made to assure that similar breakdown of the system such as this could not and will not 2 

occur in the future. 3 

If nothing else, the apparent secrecy with which critical decisions on this project were 4 

carried out should add a level of doubt on the authority to which DNR approval of 5 

various decisions are automatically accepted as a stamp of approval that needs no 6 

questioning. Most of the testimony presented by Ms Murphy relies on the documentation 7 

that the DNR approved, OK’d, authorized or otherwise sanctified a wide range of very 8 

dubious decisions whether it be interpreting their partial NOC to cover the entire mine 9 

site, the approval of this gerrymandered Trailhead designation as an acceptable 10 

alternative use etc. might be seen with a somewhat jaundiced eye. 11 

In short, we expect that every DNR decision on this project since about mid 2000, 12 

including the decision on the NOC should be held to the higher level of scrutiny because 13 

they all occurred without the benefit of public oversight and none of these decisions have 14 

been tested in either the courts or the court of public oversight. For most of us in 15 

opposition to the granting of a COC on this project, we have had only a few months to 16 

gather information (often without cooperation), review and form our own critiques on 17 

over six years of regulatory decisions. Just as the Judge has had to get up to speed on 18 

many of the issues in a very short time, so too have we had to find time in our other 19 

businesses and personal life to learn a great deal that went on without our notice. 20 

Q. Let us move on to issue 1. Whether FMC has reclaimed the site in 21 

accordance with the approved Reclamation Plan sufficiently to warrant issuance of 22 

the COC?  23 
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A. Since the Judge has gone on to make a separate discussion regarding reclamation 1 

components that may impact ground and surface waters, I too would first like to address 2 

other issues where I feel the reclamation project is deficient.  3 

Q. What is the most important of these issues to you? 4 

A. The most obvious and most offensive to me is the refusal of the mining company 5 

to follow the instructions of the Waste Management Director Suzanne Bangert in her July 6 

30 1998 decision on the disputed reclamation plan change. The first point listed on the 7 

Mining Permit Modifications is “The perimeter fence shall be removed prior to 8 

completion of reclamation activities. Site reclamation will not be considered complete 9 

until the fence has been removed.” 10 

What isn't there to understand in these very straight forward instructions? She didn’t say 11 

“some of the fence” or “most of the fence” or “most the fence going around the area to be 12 

reclaimed for passive recreation and wildlife habitat.” She didn’t say “All the fence 13 

except around the industrial outlot.” She said “The fence shall be removed.” And if you 14 

don’t remove it you don’t get your NOC much less your COC. 15 

I think we have made it quite clear that if the mining company wants a COC for the entire 16 

mine site they have to reclaim the Industrial Outlot to reclamation standards and 17 

reclamation standards call for No Fence! (Exhibit 436) 18 

Q. Why are you so concerned about the fence? 19 

A. It was clear from the beginning back in the 1970s that the Kennecott Corporation 20 

wants to exploit this site for far more than the $500,000,000 worth of minerals the got 21 

from this little pit. There is good evidence that there are far richer ore deeper into earth 22 

and on adjacent land but these can only be accessed thorough more extensive 23 
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underground mining operation and likely with on site beneficiation. Even the lease with 1 

the LCDIC and the City recognize this desire to mine further and include clauses 2 

allowing that access.(FMC Exhibit 44). 3 

Q. When did questions about the fence first arise? 4 

A.  With the announcement of the proposed mine reclamation plan modifications. 5 

The first public mailings on this plan conveniently eliminated page 13 that included 6 

mention of the fence and other critical issues, but this was discovered and questions were 7 

raised. 8 

Q. What were these questions? 9 

A. The major thrust of the proposed reclamation plan changes were to leave as much 10 

mine infrastructure in place as possible. This included all the office and industrial 11 

buildings, the high tech water purification plant that would have no other use than metals 12 

processing, the electrical system to the west side of the mine site, and the fencing. At that 13 

time, we challenged all these issues with the exception of the outbuildings themselves. 14 

(we also insisted on reinstituting the prairie burn regime as the only reliable to achieve 15 

the intended vegetative schedule). We could see how these buildings could be of benefit 16 

to the economy of Rusk County and didn’t want to scuttle that option (as RTZ Board 17 

Chairman had threatened). We insisted the rest had to go. At one point in the spirit of 18 

cooperation we were willing to agree to allow a limited security fence around the existing 19 

industrial outlot buildings, but the Waste Management Director agreed with our earlier 20 

position that all the fencing should go. 21 

Q. Did you agree with that decision? 22 
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A. Absolutely! That was our first choice. The fence serves no purpose whatsoever in 1 

its present use. It is wide open at either end so it provides no security. The Xcel building 2 

has its on modest security fence which is appropriate. The fence is unsightly. It 3 

unnecessarily restricts the natural movement of wildlife through this so called “wildlife 4 

habitat”. I’ve never seen a DNR headquarters anywhere else in the state that is 5 

sequestered behind a chain link fence. (not to mention the two acres of parking lot 6 

allocated to the DNR office. What is that for?) Do they think the horses are going to 7 

break loose and ruin their prairie? (The decision to leave the fence in place was obviously 8 

made long before the Trailhead was ever suggested). 9 

Q Have you seen any justification for leaving this fence in place? 10 

A. No, neither the DNR witnesses nor the FMC witnesses mentioned anything about 11 

sections of fence being left in place. In fact both Ms Murphy and Mr. Hutchison I believe 12 

specifically testified that the fence had been removed. I don’t think we should make a 13 

case for perjury here, but at least I would like to hear their explanation for making such 14 

an outrageous statement without qualifiers. We have also not seen any documentation 15 

where the FMC somehow got permission from the DNR or some other authority to ignore 16 

Ms. Bangert’s instructions. 17 

Q. What is your conclusion on this matter? 18 

A. The fence has to go. All of it with the possible exception of the security fence on 19 

adjacent to the Xcel building and surrounding the H&H building (The latter it technically 20 

illegal as well). And as per Ms Bangert's order, the fence has to go before the reclamation 21 

is considered complete (a valid NOC is accepted) 22 

Q. What other items were not completed in the reclamation plan? 23 
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A. The reclamation plan calls for all above grade structures and systems except for 1 

those specifically excepted must be removed before granting an NOC. Although Ms 2 

Murphy in her testimony said the electrical line to the west side electrical substation was 3 

removed, she provided no details as to who did the work, when it was done nor any 4 

photographs that I could find showing this removal process. Annual reclamation plans 5 

were equally vague. Mr. Hutchison in his testimony said “All surface facilities have been 6 

removed except for those approved to remain by way of the 1998 Modification. Further 7 

electrical service to the former pit west wall was decommissioned [emphasis added] and 8 

the perimeter security fence was removed” (Pre-Filed Testimony Of James Hutchison 9 

p 18) . Certainly the security fence around the electrical service panel was not removed 10 

and it is not clear what Mr. Hutchison means by “decommissioned.” (Exhibit 437). Later 11 

in the same document Hutchison states “FMC had removed the above-ground electrical 12 

lines.” This made me particularly suspicious because I didn’t remember ever seeing any 13 

overhead wires. On going back to my files I found a digital photo taken of this 14 

installation both on April 17, 2007 and a 35 mm slide taken on August 10, 1999 (Exhibit 15 

438). In both cases, there were no overhead lines. In fact, in both cases the conduit 16 

carrying the underground cable is still intact. Has someone misspoke here? Possible 17 

perjury? I am anxious to hear what these individuals have to say on the witness stand. 18 

Anyway, assuming the line was removed, this satisfies Ms Bangert's specific instructions 19 

but it does not satisfy the requirements of the original reclamation plan that all above 20 

grade structures not specifically exempted be removed.  21 
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Even if extensive post-NOC irrigation were still necessary (and allowed under the 1 

reclamation permit), it would be far more efficient to bring in a portable direct drive 2 

pump than the bring in a generator to drive an electric pump. 3 

However, we have already made our case that artificially irrigating the fenced-in 4 

woodland section and other portions of the reclamation site after the acceptance of the 5 

NOC is contrary to the intent of the NOC process, and so too is leaving all this 6 

augmentation equipment in place against the letter and intent of the original reclamation 7 

plan which was not modified in 1998 on this concern. 8 

Q. Do you have any other issues relating to reclamation activities not properly 9 

done in the recreational/wildlife habitat area? 10 

A. Yes, we have some concerns regarding grading, plantings, wetland performance 11 

etc, but don’t have hard facts to back up our concerns. I believe Ms Furtman and Mr. 12 

Coleman will be addressing these issues in far greater detail than we could. We will have 13 

to wait for the opportunity to have cross examination of the appropriate witnesses if 14 

necessary. 15 

Q. Are any other issues outside of the Industrial Outlot area that still needs 16 

reclamation? 17 

A. The mining company was allowed to maintain the HH building for their use in the 18 

reclamation process. That makes sense, and they were allowed to leave the fence in place. 19 

This fence was never specifically stipulated as far as I could tell but we won’t quibble 20 

about that. It is unclear, however, whether any reclamation activities at all occurred 21 

within that fenced in area. It is clearly designated as upland grassland on virtually all 22 

official vegetation and reclamation maps, but it does not appear that any remediation, 23 
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reclamation or revegetation went on in their at all. As an area where heavy mining 1 

equipment regularly parked and were serviced, it is likely there would have been 2 

significant contamination. This area is never mentioned in the reclamation reports and 3 

there appears to be no monitoring of the topsoils or subsoils. And clearly there was no 4 

revegetation. 5 

Q. Do you have any specific concerns about the reclamation activities in the 6 

industrial outlot area besides the fence? 7 

A. Absolutely. Most of these concerns have already been address at least in part 8 

when I talked about reclamation activities (or lack thereof) relating to the trail head, the 9 

railroad spur, the asphalt covering over the polluted soil etc. Not only are these issues of 10 

concern because the activities occurred long after the acceptance of the NOC, but we 11 

have seen no evidence so far to indicate that these reclamation measures were effective, 12 

long-lasting, consistent with revised vegetative standards for the outlot area.  13 

As recently as November 2005 Foth and Van Dyke presented plans for removing 14 

contaminated soil for purposes of hauling off the an approved waste facility (Exhibit 15 

439) This requirement was there in the original reclamation plan for the entire mine site 16 

from the very beginning. Just because the mining company did not remove this 17 

contaminated soil in a timely manner does not change this activity from reclamation to 18 

remediation. The copper was there in the soil and the ballast from the time the mine 19 

closed and it was supposed to be removed as part of the reclamation process. To simply 20 

to call these activities “remediation” instead of reclamation or to say that it is exempt 21 

from the all encompassing requirements of the reclamation plan just because the land has 22 

been designated an alternate use from a wildlife habitat is totally unacceptable.  23 
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Q. The 1998 reclamation plan modification decision required the mining 1 

company to find alternative acceptable uses for all the land in the 32 acre industrial 2 

outlot section. In your opinion, has this been done? 3 

A. No it has not. I have already discussed in great detail the issues relating to the 4 

timing and the grand scope of the ten-acre Flambeau Rider’s trail head, but there is a lot 5 

of additional land within this 32 acre parcel. Every map I look a seems to have slightly 6 

different outlines for the section. For instance, the Nature Trail Map we were given 7 

before our tour (Exhibit 440) is quite different from the more official-looking 8 

Revegitation Map that has been included in numerous Annual Reclamation and Annual 9 

Mine Reports. I spoke briefly last week with Al Christianson, Ladysmith City 10 

Administrator, and he provided me with some detail about the various leases and sub 11 

leases associated with this outlot, but there did not seem to be any survey maps associated 12 

with each lease.  13 

Surely, the actual buildings used by the DNR and Xcel Energy and a reasonable area of 14 

parking space would be considered an acceptable alternative use, but does a regional 15 

DNR headquarters really need parking spaces for 50 cars? (Exhibit 441). 16 

And then there is the whole area to the west of the biofilter feeding Stream C. We saw an 17 

old abandoned tractor (or heavy earth-moving equipment?) tire and remains of an old 18 

pre-mining barn foundation (?). Is this part of someone’s industrial lease? What is it’s 19 

acceptable alternative use? 20 

And then there is question about all of the land to the East of the Xcel building. What is 21 

its use? Is that part of the Rider’s lease? From what I can tell from the hand drawn sketch 22 

on page 2 of the lease between the LCDIC and the City of Ladysmith (FMC Exhibit 44), 23 
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this is nothing more than a gerrymander attempt to squeeze every remaining square foot 1 

of space within the 32 acre outlot into a $1 per year sub-lease with someone. In my 2 

opinion a lease is not the same as an alternative acceptable use. 3 

Right now much of this area seems to be being used for storage of topsoil for some 4 

anticipated future reclamation process. Is storage of topsoil, a requirement of the original 5 

mining permit, now considered an acceptable alternate use for land that was declared 6 

fully reclaimed back in 2001? 7 

In fact , in Flambeau Mining’s own publication from that year “Reclamation Update 8 

2001” (Exhibit 442) includes a promotion for the outlot where they report “Sites for 9 

Economic development have been set aside on 32 acres of the reclaimed site.” They can’t 10 

claim there are no standards for this site and claim they have reclaimed it at the same 11 

time. 12 

The updated trail map has that was distributed for our tour has now renamed this entire 13 

area from Industrial Outlot to Copper Park Business and Recreational Area. 14 

“Recreational Area” sounds more like it should be reclaimed to standards suitable for 15 

“passive recreation and wildlife habitat” which would be OK by us, but demands higher 16 

standards of reclamation than has occurred so far.  17 

Q. The judge has ruled that groundwater and surface water performance 18 

standards are not part of the Reclamation Plan. However, any on-site soil or 19 

sediment contamination issues, as well as those related to the erosion control and 20 

surface water management plan and the creation of wetlands or placement of 21 

biofilters required by the Reclamation Plan as approved will be considered as part 22 

of this hearing. How do you respond to that? 23 
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A I agree that groundwater and performance standards are not part of the 1 

reclamation plan per se, but they are referenced as the goals for which the mining 2 

company has proposed measures to meet those standards and protect our ground and 3 

surface waters. I certainly do not want to debate the groundwater and surface water 4 

performance standards. They are what they are. What Flambeau did or didn’t do to assure 5 

that this mine will meet those standards is the essence of what these hearings are all 6 

about. 7 

I think it is a grand mistake to think that we can inquire about the completion of certain 8 

measures that were supposed to have a positive outcome without looking at whether these 9 

tasks accomplished what they were purported to do. The entire mine reclamation process 10 

is a very complex and somewhat experimental process toward achieving the goal of 11 

mining successfully without polluting our environment and to return this site to an 12 

environmentally stable condition. There is no indication that this has been accomplished. 13 

Q.  As a scientist, how do you view this entire Flambeau Reclamation Process? 14 

A.  This project is really a grand scientific experiment and one that has broad 15 

implications for both the future of the mining industry and the people and the 16 

environments surrounding potential future mining sites. The present stalemate with 17 

regard to Wisconsin’s Mining Moratorium law demonstrates that no such sulfide-ore 18 

bearing mine has ever be successfully mined and reclaimed without causing significant 19 

environmental pollution. 20 

The Department often makes the claims that all decisions are based purely on science and 21 

the law. The mining industry as well declares that their environmental practices are based 22 
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on the best environmental science and we applaud them for that and encourage 1 

movement in this direction. 2 

Our culture today, however, has generally a very imprecise understanding of what the 3 

scientific method is all about. The classic case is the present debates on the impact of 4 

human activity on global climate change and even evolution. Although the overwhelming 5 

preponderance of authorities in the scientific community recognize preponderance of 6 

evidence supporting both of these “theories,” there are still those reactionary forces who 7 

claim there is no absolute “proof” that these processes are at work. The legal system has 8 

its own definitions of proof, but in the scientific fields, proof, is really more appropriately 9 

applied to a closed mathematic systems where a predetermined set of rules allow for 10 

internally consistent proofs within that realm. We cannot prove one way or the other that 11 

the Flambeau Mining Company did what they said they would do to stabilize this mine 12 

site other than looking at the results to see if they accomplished what they promised us. 13 

Within the natural realm, the best we can do is apply the principles of the scientific 14 

method to gain greater understanding of how a particular system is working and 15 

hopefully through that greater understanding, design our human endeavors so that they do 16 

not cause irrevocable harm to our natural systems. 17 

Q. Could you please explain to the court this “scientific method?”  18 

A. The scientific method is a process of applying six stages of investigation to a 19 

given task: (1) statement of the problem, (2) hypotheses as to the cause of the problem, 20 

(3) experiments designed to test each hypothesis, (4) predicted results of the experiments, 21 

(5) observed results of the experiments and (6) conclusions from the results of the 22 

experiments.”  23 
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As a professional scientist, I would like look at this project from the perspective of these 1 

scientific principles. 2 

Q. OK, what is your statement of the problem? 3 

A.  It is recognized that disruption of the physical and hydrological state of a stable 4 

high sulfide mineral body for the purpose of ore extraction has in the past shown to cause 5 

significant acid formation, leaching of toxic minerals into surface and groundwaters with 6 

resultant environmental degradation. Can this be avoided in this case through careful 7 

engineering and reclamation activities designed to create conditions where these negative 8 

conditions would be unlikely or impossible to occur? 9 

Q. What is the hypotheses as to the cause of this problem here?  10 

A. There is strong consensus on the basic chemistry and physics that lead to this 11 

problem; sulfide-bearing rocks, broken up and pulverizes as to expose more surface area 12 

and exposed to water and air under given temperature conditions, without the buffering or 13 

neutralizing agents and especially with the presence of certain bacterial organism is likely 14 

to create sulfuric acid which has the potential of leaching heavy and often metals from 15 

ore bodies and waste rock it comes into contact with. This has been widely observed and 16 

carefully replicated in controlled laboratory studies including some referenced in the 17 

mining permit application and reclamation plan for this project.  18 

It is also widely agreed, though not nearly as well understood, that when you make major 19 

disruptions in the geomorphology of a stable land mass, you are likely to radically impact 20 

the permeability and porosity of each strata, the water flows. This, in turn, creates 21 

conditions with varying degrees of predictability that could cause the sulfuric acid 22 

generation and metals leaching characteristics described above. If this disruption of 23 
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natural water flows (or failure to adequately predict original water flow conditions) 1 

allows this acidic water and metals lechate to flow beyond the confines of the mine itself, 2 

it is called Acid Mine Drainage or AMD. (Under Wisconsin law it is only when this 3 

AMD passes beyond a legally defined compliance boundary is the mining company 4 

liable). 5 

So anyway, in the case of the Rusk county ore deposit, the mining company created a 6 

hypothesis, based on their own geological borings and research materials testing that they 7 

could devise a system that could avoid the typical pitfalls (as it were) of open pit sulfide 8 

mining that could allow them to avoid the universally recognized problem of AMD.  9 

Q. And under this scientific method, what experiments were designed to test 10 

each hypothesis?  11 

A. To assist in designing their grand experiment called the Flambeau Mine, the 12 

mining company enlisted the assistance of experts to employ widely used but generally 13 

recognized unreliable modeling software to help them design their experiment (see 14 

Exhibit XXX International Land Reclamation and Mine Drainage Conference and Third 15 

International Conference on the Abatement of Acidic Drainage Vol 1, Pittsburgh, April 16 

1994 US Department of the Interior SP 06A-94.b (Exhibit 443). Nonetheless, these 17 

laboratory core sample tests and modeling measures used were referenced in their 18 

December 1989 revised Mining Permit Application Reclamation Plan to present the 19 

hypothesis that if they performed a set of specific measures detailed in their reclamation 20 

plan, they would be able to avoid the problems typically identified with sulfide mining 21 

operations. These measures included the following: 22 
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a. Removal of the main ore body with the most dangerous sulfide 1 

compounds out of the area for processing elsewhere. 2 

b. Applying various measures to control flow of water and minerals into the 3 

Flambeau River 4 

c. Storing ores and waste rock in stable confined systems 5 

d. Replacing dug out waste rock back in the hole in such a manner and with 6 

the addition of some lime. 7 

e. Allow reflooding of the mine pit with ground and surface waters to cover 8 

the sulfide waste rock and prevent the entrance of oxygen 9 

f. Contour and revegetate the surface of the mine site as to create the 10 

conditions that would discourage the acid formation and control the flow 11 

of hazardous materials out of the mine site area.  12 

g. And a variety of other detailed measures outlined in the reclamation plan 13 

which need not be repeated here. 14 

 Q.  And what were the predicted results of the experiments? 15 

A. What I described above was the experiment they designed and submitted to the 16 

DNR for its approval. Now the limited staff of the DNR (which as far as I know had no 17 

experience with operational sulfide mining projects) largely relied on the authority of the 18 

mining companies and their consultants who provided “evidence” and predictions to 19 

approve their plan and allow them to go ahead with the mining operation and their 20 

reclamation plan. 21 

It should be noted here, however, that the predictive software used by the mining 22 

company is not science—it is engineering. Traditionally engineering was empirical in the 23 
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sense that designers and engineers built things that sometime stood up and sometimes fell 1 

down (they learned more from the ones that fell down). When they systems worked, they 2 

built more like them and after a while were able to draw up tables and spec sheets that, 3 

with a fairly wide margin or error, they could pretty much guarantee would work pretty 4 

well. Unfortunately, when it comes to sulfide mining in the State of Wisconsin, there 5 

really wasn’t much of a track record to call upon for guidance. Even globally, the track 6 

record for successful sulfide mining is fairly dismal. So what do they do if they don’t 7 

have any good proven examples to guide them in their experiment design. They go to a 8 

computer model that will predict the results of their experiment. 9 

The net effect of all this engineering and predictive modeling is that the Flambeau mining 10 

company purports to have offered as “ Evidence satisfactory to the department that the 11 

proposed reclamation will conform with the following minimum standards: [including] 12 

(c) All underground and surface runoff waters from mining sites shall be managed, 13 

impounded or treated so as to prevent soil erosion to the extent practicable, flooding, 14 

damage to agricultural lands or livestock, damage to wild animals, pollution of ground or 15 

surface waters, damage to public health or threats to public safety.” (NR 132.08) 16 

Q. And how would you characterize the observed results of this experiment?  17 

A. The preliminary and sparse test results we have so far indicate that either the 18 

model, the hypothesis (reclamation plan) or the carrying out of that plan was greatly 19 

flawed. A naturally inquiring mind would say if the preliminary observations were 20 

inconclusive but that trends indicate the original hypothesis or execution of the 21 

experiment itself was flawed, then at least the results should be further studied with great 22 
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vigor and from as many angles as possible to, at least, determine why the results are 1 

skewed from our expectations or determine where our observations were faulty. 2 

Q.  In your opinion, what conclusions can be drawn from the results of this 3 

experiment?  4 

A. It is premature to reach any definitive conclusions from this experiment. For us to 5 

stop at this point and declare this experiment a success –that the model, hypothesis and 6 

execution were all correct and the mine was successfully reclaimed as projected in the 7 

mining plan would be an affront to both scientific honesty and the intent of the legal 8 

regulatory framework mandated by the Wisconsin legislature. 9 

The mining company on their literature and web site (and even the DNR on theirs) seem 10 

to have already declared their hypotheses have been “proven” by calling this a 11 

successfully reclaimed site. (Exhibits 444 and 445) This does not even have legal 12 

standing until this COC process is complete and any level of scientific proof of successful 13 

reclamation will not occur until this site truly stabilizes into a static and natural state and 14 

adequate monitoring observations have occurred to really show the predictions of the 15 

initial modeling have come to pass…or not. 16 

Q. What’s next? 17 

A. We are presently at a stage in the reclamation process for this mine where we 18 

have some preliminary data as a result of the experiment that has been designed by FMC 19 

for this particular site. We can either say, it looks like the results are moving in this 20 

direction, but since we know thee processes change over time, we should continue 21 

looking and, in fact increase the data points where we are looking and try to establish real 22 

significant trends. If we find we didn’t attach enough monitoring sensors to the 23 
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experiment, we should increase the protocol until we get sufficient data to see if the 1 

experiment is working. This means drilling more test holes and taking sample from more 2 

locations with more frequency, not less as has been the history of this project. 3 

State statute is clear: (s. 293.13 (2) (c) ) Minimum standards for reclamation of …mining 4 

sites shall conform to s. 293.01 (23) and include…Disposal of all toxic and hazardous 5 

wastes, refuse, tailings and other solid waste in solid or hazardous waste disposal 6 

facilities licensed under ch. 289 or 291 or otherwise in an environmentally sound manner.  7 

Q. What specific reclamation issues do you feel need addressing under this 8 

criteria. 9 

A. John Coleman and Laura Furtman are far more qualified than I to address these 10 

specific concerns, so I will leave that up to them. I do have some questions of the written 11 

testimony submitted on behalf of the Mining company, but perhaps that will come out in 12 

the cross examination. 13 

Q. And finally, let us address issue 2. What is your opinion and that of Northern 14 

Thunder as to whether the reclamation and closure bond should be adjusted and to 15 

what level?  16 

A.  This decisions depends, of course, on the final decision on essentially all the other 17 

issues here. Obviously, if it determined that the completion of the reclamation plan is still 18 

incomplete or there had been significant reclamation activities since the approval of the 19 

NOC. Then a COC should simply be denied and no portion on the closure bond should be 20 

released at all. In fact, a good case can be made that the reclamation bond should be 21 

increased at this time. 22 

Q. How can you make that case? 23 
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A. The present reclamation bond of $11,000,000 was calculated by FMC as part of 1 

their Mine Permit Application back in December of 1989 (FMC Exhibit 11). That is 2 

what they estimated the reclamation would cost them. The law, however, requires that the 3 

reclamation bond be based on what it would cost the state to go in and redo or complete 4 

those tasks where the mining company’s attempts have fallen short of their objective.  5 

Q.  Can you site that law that makes that requirement. 6 

A. Yes, Wis. Stat. § 293.51(1), provides in relevant part: “...The amount of the bond 7 

or other security required shall be equal to the estimated cost to the state of fulfilling the 8 

reclamation plan.” 9 

Q.  How is that figure supposed to be determined? 10 

A. The reclamation plan approval of January 14, 1991 or the Mine Permit (FMC 11 

Exhibit 12) spelled out a bookkeeping obligation as section 21: “Flambeau shall 12 

cooperate fully in the annual independent review of reclamation costs in order to help the 13 

Department, or its contractor, determine the adequacy of the performance bond relative to 14 

what it would cost the State of Wisconsin to fulfill the approved reclamation plan. The 15 

performance bond calculation shall include in addition to relevant factors enumerated in 16 

sec. 144.86(1), Stats., all potential monitoring, analyses, and evaluation costs necessary to 17 

determine whether the minimum standards for reclamation as set forth in sec. 18 

144.83(2)(c), Stats., and the approved Reclamation Plan have been accomplished, to the 19 

fullest extent possible.” 20 

Q. Has this been done? 21 

A. We have seen no evidence that such calculations have ever been done, much less 22 

as part of this COC process. 23 
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Q. How then to you surmise that the reclamation bond may need to be 1 

increased? 2 

A.  Since the 1989 estimates for the original reclamation, over seventeen years ago, 3 

fuel and other operating costs have skyrocketed. As a building remodeler, I know that 4 

tearing out and redoing someone else’s mistakes is usually far more expensive than doing 5 

it right the first time. Should the groundwater monitoring samples continue on their 6 

present trends, there could be cause for major excavation to remedy the failure of the 7 

original backfilling and reclamation activities. It may be premature to assume with 8 

assurance that this will be necessary, but it is also premature to assume it will not. 9 

Q What factors should be considered in establishing this reclamation bond? 10 

A. Well, there will be certain knowns and unknowns depending on the decision on the 11 

other issues as to where the FMC has already fallen short. Certainly adequate resources 12 

maintained to mitigate those known shortfalls, but it also must be remembered that the 13 

bond must be sufficient to assure that the entire reclamation plan is performing as it 14 

should. State statute 293.13 (2) (c) Minimum standards for reclamation requires that 15 

mining sites “shall conform to s. 293.01 (23) and include provision for the following: 16 

1. Disposal of all toxic and hazardous wastes, refuse, tailings and other solid waste in 17 

solid or hazardous waste disposal facilities licensed under ch. 289 or 291 or otherwise in 18 

an environmentally sound manner… 19 

3. Management, impoundment or treatment of all underground or surface runoff waters 20 

from open pits or underground prospecting or mining sites so as to prevent soil erosion, 21 

flooding, damage to agricultural lands or livestock, wild animals, pollution of surface or 22 

subsurface waters or damage to public health or safety…. 23 
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7. Revegetation to stabilize disturbed soils and prevent air and water pollution, with the 1 

objective of reestablishing a variety of populations of plants and animals indigenous to 2 

the area immediately prior to exploration, prospecting or mining. 3 

8. Minimization of disturbance to wetlands.” 4 

This list implies a distinct performance criteria.  5 

Q. Are there any other factors to consider in establishing a new level of 6 

reclamation performance bond? 7 

A.  Yes, section 21 from the mine permit quoted above, states very clearly that “The 8 

performance bond calculation shall include in addition to relevant factors enumerated in 9 

sec. 144.86(1), Stats., all potential monitoring, analyses, and evaluation costs necessary to 10 

determine whether the minimum standards for reclamation as set forth in sec. 11 

144.83(2)(c), Stats., and the approved Reclamation Plan have been accomplished, to the 12 

fullest extent possible.”  13 

Others have shown with a preponderance of evidence that the monitoring of this project 14 

is far from adequate to determine successful reclamation. There is only one monitoring 15 

well along the entire 1200 ft compliance boundary with none on the other side of the river 16 

despite the fact that deep earth groundwater is never going to rise up to be diluted by the 17 

Flambeau River as projected in the plan. There has been no monitoring of identified 18 

endangered species. Surface water monitoring is minimal at best etc. I won’t waste our 19 

time reiterating these technical concerns that others are better skilled than I to address. 20 

But clearly the DNR is understaffed to adequately do long term monitoring of even the 21 

most basic environmental parameters. 22 
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Q.  It has been claimed that the mining company is responsible for long term 1 

obligations in perpetuity. Isn’t that enough assurance? 2 

A. Section 10.3 Financial Responsibility for the December 1989 Mining Permit 3 

Application (FMC Exhibit 11) claims “The Flambeau Mining Company intends to use 4 

the net worth test to establish financial responsibility for long-term care as per the 5 

provisions of Wisconsin Administrative Code NR 182.17(2) (f).” 6 

Flambeau Mining Company list a Utah address with the State but is registered in 7 

Delaware. It has not earned any significant money since the last of the ore was shipped 8 

out of state. The profits have been claimed by their parent companies Kennecott Copper 9 

and Rio Tinto which is likely to be bought out by B.H. Billiton. Flambeau has undertaken 10 

no exploration activities since this project closed. As far as we know, Ms Murphy is the 11 

only employee of the company and their total assets are the land (now of questionable 12 

economic value except for mining) in Rusk County and the $10 a year they receive from 13 

the LCIDC. There are other Land leases in the State, but they are probably held by 14 

Kennecott Exploration or some other subsidiary.  15 

When Sister Toni Harris of the Ecumenical Committee on Corporate Responsibility 16 

asked at a stockholder about liabilities to the shareholders for future pollution at the 17 

Flambeau Mine, John Hughes, then Head of Public Affairs at RTZ reportedly replied that 18 

by that time it was most unlikely that RTZ would have any involvement with the 19 

Flambeau mine. 20 

Q.  Do you have any evidence that the DNR mining section cannot presently 21 

fulfill its obligations for monitoring past projects. 22 
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A. Yes, down in my part of the world, actually south of me in Mineral Point, there is 1 

a project called the Brewery Creek Water Quality Cleanup Project. (Exhibit 446). This is 2 

an old sulfide zinc mine that was operated by the Mineral Point Mining Company that 3 

went bankrupt during the great depression. In the early 1990s the DNR spent $900,000 4 

Wisconsin tax dollars to go back in a remediate about 180,000 cubic yards of mine 5 

wastes (less than 4% Flambeau Mine backfill material) of the In 1995 they wrote a report 6 

extolling their success and promised they would go back and check on how it is doing. 7 

The DNR website http://dnr.wi.gov/org/gmu/gpsp/spbasin/surfacewaterfiles/watersheds/sp09.html, last updated in 8 

August 2006 did not indicate that there had been any further monitoring of this site. 9 

(Exhibit 447) While in Madison on a Freedom of Information visit to the DNR website, I 10 

inquired about this project, but “the statewide mining program expert” said he knew 11 

nothing about it and couldn’t direct me to any files that indicted it was being monitored. 12 

Q. Are there any problems with this site? 13 

A. I cannot say with any scientific accuracy that there are but I visited that site about 14 

five years ago with a couple of colleagues and we hiked around, took some pictures 15 

(Exhibit 448) and did some informal monitoring at several locations. We saw lots of 16 

scarring of the cover on the waste pile, considerable vegetative damage, brilliant orange 17 

and multicolor discoloration of the runn-off water implying both the presence iron 18 

bacteria and apparent acid mine drainage and mineral leachate and measured PH level 19 

down as low as our equipment could measure. 20 

I returned to this site on Monday May 14, 2007 and saw the same deterioration of the 21 

waste rock vegetative cover, the same surface water discoloration and measured water 22 

PH as low as 2 using very basic pharmaceutical-grade litmus paper strips. (Exhibit 449) 23 
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The lock on the monitoring well was also rusted solid and didn’t look like it had been 1 

touched in years. 2 

Q.  Are you presenting this information as scientific evidence that this site is 3 

contaminated? 4 

A. No, my methodology and procedures were far from scientific. I do contend, 5 

however, as far as I have been able to determine, my level of scientific rigor and 6 

persistence at monitoring this project is well beyond whatever the DNR has been able to 7 

do with its present resources. 8 

Q. What is your conclusion from this experience? 9 

A. Whatever comes out of this Certificate of Completion process we are now 10 

engaged in, we must make sure that the DNR has the financial resources, the manpower, 11 

the authority and the access to all critical opportunities to assure extensive compliance 12 

zone perimeter groundwater at all relevant depths, surface water quality, downstream 13 

fish, invertebrate and endangered species, surface and sub soils irrespective of where on 14 

the former mine site they are located and continued monitoring of all vegetative cover. 15 

Q. Based on your scientific, legal and environmental background, what is your 16 

recommendation to this court regarding this case? 17 

A I would deny the FMC a Certificate of Completion; I would require them to 18 

reapply for an NOC when they felt they were ready, and I would either maintain the 19 

present reclamation bond or increase it if necessary to guarantee the DNR has sufficient 20 

resources to comprehensively monitor all critical environmental elements to assure that 21 

this reclamation plan has truly be crafted and carried out with true diligence to achieve 22 
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the desired performance criteria including groundwater and surface water standards as 1 

defined by Wisconsin law. 2 

Q. Does this conclude your direct sworn testimony? 3 

A. Yes it does. 4 


