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INTRODUCTION 
 
 The Lac Courte Oreilles Band of Lake Superior Chippewa Indians, Al Gedicks, 

Laura Furtman, the Wisconsin Resources Protection Council, and the Sierra Club 

(collectively “Objecting Parties”), by their attorneys, Glenn M. Stoddard and Midwest 

Environmental Advocates, Inc., hereby submit their response to the Flambeau Mining 

Company’s Motion to Strike/Motion in Limine (“FMC’s Motion”) in this matter. 

 FMC’s Motion must be denied for two basic reasons:  First, FMC has 

mischaracterized the scope of the issues in this proceeding and, thus, the relevancy of the 

pre-filed direct testimony of Laura Furtman, John Coleman, and Tom Wilson. 

 Second, FMC has mischaracterized the standards required for the presentation of 

both expert and lay opinion evidence as they apply to the pre-filed direct testimony 

presented by Laura Furtman and Tom Wilson, who are parties, in this case.  

 Therefore, for the reasons set forth herein, FMC’s Motion lacks merit and should 

be denied. 
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APPLICABLE LEGAL STANDARDS 

I. MOTIONS IN LIMINE AND MOTIONS TO STRIKE. 

 The statutes do not specifically provide for motions in limine.  Thus, the general 

statute on motion practice controls the procedure for making such motions.  Wis. Stat. § 

802.01(2). 

 The purpose of a motion in limine is to obtain an advance ruling on the 

admissibility of evidence that may be inadmissible or prejudicial in order to avoid the 

possibility of a mistrial.  Generally, such motions are brought in jury trials, so that the 

presiding judge can evaluate and examine the proposed evidence prior to trial and outside 

the presence of the jury. 

 Motions in limine generally fall under two rules.  Under Wis. Stat. § 904.03, 

relevant evidence may be excluded on the grounds of prejudice, confusion, or waste of 

time.  Thus, evidence—even if relevant—may be excluded in the court’s discretion if its 

“probative value is substantially outweighed by the danger of unfair prejudice, confusion 

of the issues, or misleading the jury, or by consideration of undue delay, waste of time, or 

needless presentation of cumulative evidence.”  Id. 

 Furthermore, under Wis. Stat. § 906.11, the trial judge must exercise reasonable 

control over the mode and order of interrogating witnesses and presenting evidence so as 

to: (1) make the interrogation and presentation effective for the ascertainment of the truth, 

(2) avoid needless consumption of time, and (3) protect witnesses from harassment or 

undue embarrassment. 

 Expert testimony and opinions are governed by Wis. Stat. §. 907.02.  Wisconsin 

courts follow a relevance and “assist the trier of fact” standard in determining 
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admissibility of expert testimony and opinions.  A motion in limine may be used to 

challenge such evidence in two different ways.  First, the motion may challenge the 

qualifications of the expert witness to give relevant opinions that will assist the trier of 

fact.  Second, the motion may challenge the necessity of expert opinions.  Generally, 

when a matter is something that is easily ascertainable by a layperson, the court may 

exclude expert testimony.  See State v. Pittman, 174 Wis. 2d 255, 496 N.W.2d 74 (1993); 

State v. Wilson, 179 Wis. 2d 660, 678-80, 508 N.W. 2d 44 (Ct. App. 1993).

 Motions to strike inadmissible evidence, on the other hand, are generally made 

during the course of a witness’s testimony while the jury is present in a jury trial.  

Rulings on motions to strike are within the trial court’s discretion.  See State v. Pittman, 

174 Wis. 2d 255, 267, 496 N.W.2d 74 (1993).  

II. ADMISSIBILITY OF EXPERT AND LAY OPINION EVIDENCE. 

 Lay testimony and opinions are governed by Wis. Stat. § 907.01.  With respect to 

lay testimony and opinions, some lawyers hold the erroneous view that lay witnesses may 

testify only to fact, not opinion.  This view was rejected in Bennett v. State, 54 Wis. 2d 

727, 735, 196 N.W.2d 704, 708 (1972), and York v. State, 45 Wis. 2d 550, 173 N.W. 2d 

693 (1970).  A lay witness may testify to opinions or inferences that are rationally based 

on his or her perception and that are helpful to a clear understanding of a fact in issue.  

When an opinion is based on judgment of the facts observed, the testimony is allowed.  

See Vonch v. American Standard Ins. Co., 151 Wis. 2d 138, 150, 442 N.W.2d 598 (Ct. 

App. 1989).  Such opinions are allowed in order that the witness can better explain what 

he or she has observed.  Thus, a lay witness can offer an opinion on facts that are 

perceived if the opinion is one that normal persons can form constantly and correctly. In 
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essence, a lay opinion may be received if it can be considered a shorthand way of 

expressing a personal observation.  See Schultz v. Frankfort Marine, Accident & Plate 

Glass Ins. Co., 151 Wis. 537, 550, 139 N.W. 386 (1913). 

 However, this rule does not allow the lay witness to testify when the subject of his 

or her testimony requires expertise.    But an expert’s qualification depends on 

experience, not on more formal attributes such as professional licensing.  See Brain v. 

Mann, 129 Wis. 2d 447, 454, 385 N.W.2d 227, 230 (Ct. App. 1986); and Karl v. 

Employers Ins., 78 Wis. 2d 284, 297, 254 N.W.2d 255, 261 (1977).  Whether an expert 

witness is qualified to give an opinion depends on whether he or she has superior 

knowledge in the area in which the precise question lies.  When determining whether a 

witness is qualified to give an opinion as an expert, the trial court should compare the 

technical and scientific expertise of the witness with the complexity of the point in issue.  

An expert’s knowledge may be proved by his or her own testimony, and that testimony 

must be accepted by the trial court unless it finds that the testimony is not credible or that 

there is contrary credible evidence that undercuts the proffered foundation.  See Tanner v. 

Shoupe, 228 Wis. 2d 357, 370-71, 596 N.W.2d 805 (Ct. App. 1999). 

 In bench trials, evidence that is clearly incompetent or improper under the rules of 

evidence should not be received.  See Estate of Newman, 205 Wis. 91, 94, 236 N.W. 556 

(1931).  However, when the competency of evidence is questionable, the court may 

receive such evidence subject to an objection to its admissibility.  Id. at 93-94.  Unless 

the record shows otherwise, it is presumed that the court’s ultimate decision was 

predicated only upon the competent evidence produced at trial.  Id. at 94. 
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RESPONSE TO FMC’S ARGUMENTS 

I. RECLAMATION REVEGETATION OF THE MINE SITE. 

 FMC’s Motion first argues that because the Objecting Parties did not identified 

any issue or submit pre-filed testimony “in regard to compliance with reclamation 

revegetation standards” the Objecting Parties should be barred from introducing exhibits 

or conducting cross-examination of FMC’s witnesses on this issue.  In response, while 

the Objecting Parties have not challenged this issue with exhibits and pre-filed testimony, 

this does not entitle FMC to a determination by the ALJ at this juncture that FMC’s pre-

filed testimony and exhibits are credible and dispositive.  After all, the purpose of a 

hearing such as this is to test the evidence.  This means that FMC’s witnesses on this 

issue should, at a minimum, be subject to cross-examination by the ALJ, the DNR, and 

the Objecting parties.  To hold otherwise would grant an unfair and untested “finding of 

fact” to FMC that would be totally out of character with the whole notion of a contested 

case hearing such as this. 

II. GROUNDWATER, SURFACE WATER, AND “EXPANDED 
 MONITORING” ARE ALL RELEVANT  ISSUES. 
 

A. The ALJ’s May 14, 2007 Ruling on Statement of Issues did not Limit the 
Scope as Asserted by FMC and was Subsequently Modified by the ALJ’s 
 Oral Ruling. 

 
 FMC’s Motion cites selected excerpts from the ALJ’s May 14, 2007 Ruling on 

Statement of Issues (“Original Ruling Decision”) to argue that the following issues are 

outside the scope of this hearing and essentially irrelevant: 1) Alleged exceedances of any 

groundwater standard in the permit or otherwise; 2) Alleged exceedances of any surface 

water standards; 3) Alleged exceedances of any drinking water, or other, claimed 

standards or comparisons thereto; 4) Alleged impacts on human health or welfare; 5) 
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Alleged impacts on fish or other animal life; 6) Remediation efforts relating to the 

Industrial Outlot/railroad spur or otherwise; and 7) Alleged need for “expanded 

monitoring.”  (FMC Motion at 5.) 

 What FMC’s Motion ignores, however, is that the Original Ruling Decision was 

not so limiting with respect to these issues.  For example, in the Original Ruling Decision 

the ALJ clearly stated that, “the ruling could be refined during the course of the 

proceeding and in any final Order in this matter.”  (Original Ruling Decision at 1.)   The 

ALJ also reserved this right because “[i]t is not practicable to definitively rule on several 

disputed issues without seeing the specific evidence the parties are seeking to put into 

evidence.”  (Id.)  FMC’s Motion to bar or strike testimony and exhibits and prevent the 

presentation of further evidence ignores the ALJ’s reserved right to modify the issues 

after he received evidence at the contested case hearing.  

FMC’s Motion also ignores the ALJ’s Oral Modification of the Original Ruling 

on the Issues (“Oral Modification of Issues”) at the public hearing.  As set forth in the 

ALJ’s email to the parties of May 25, 2007, the Oral Modification of Issues at the public 

hearing provided as follows: 

The oral modification noted that the Reclamation Plan, as 
approved in the 1991 Order, did adopt the statutory standards for 
reclamation plans as then set forth in Wis. Stats. § 144.83(2)(c) with 
respect to the reclamation costs and performance bond calculation. 
Further, as noted at the public hearing, both the statutory standards and the 
Reclamation Plan should be considered to determine ‘the performance 
bond calculation’ and if the requirements have ‘been accomplished to the 
fullest extent possible.’  That provision provided as follows: 

 
Paragraph 21 
 
Flambeau shall cooperate fully in the annual independent 
review of reclamation costs in order to help the 
Department, or its contractor, determine the adequacy of 
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the performance bond relative to what it would cost the 
State of Wisconsin to fulfill the approved reclamation plan. 
The performance bond calculation shall include in addition 
to relevant factors enumerated in sec. 144.86(1), Stats., all 
potential monitoring, analyses, and evaluation costs 
necessary to determine whether the minimum standards for 
reclamation as set forth in sec. 144.83(2)(c), Stats., and the 
approved Reclamation Plan have been accomplished, to the 
fullest extent possible. 
 
    (1991 Order, p. 118) 

 
(ALJ’s Email to Parties, 9:23 a.m., 5/25/07.) 

 The ALJ’s email to Parties also stated that the Oral Modification of Issues means 

that the ALJ would allow testimony “relating to the interpretation of this provision” as it 

“relates to cost, calculation of the performance bond”.  Additionally, the ALJ will allow 

testimony on “whether the statutory standards and Reclamation Plan have been 

accomplished to the fullest extent possible.”  (ALJ’s Email to Parties, 9:23 a.m., 

5/25/07) (emphasis added). 

The ALJ also clarified that: “Further, the original ruling did not limit 

consideration of performance bond costs in any way.”  (ALJ’s Email to Parties, 9:23 

a.m., 5/25/07.) 

Under the Oral Modification of Issues, testimony on whether the statutory 

standards and the reclamation plan have been accomplished will be allowed.  This is 

consistent with FMC’s earlier promises and legal requirements to meet and exceed those 

regulatory standards.  FMC’s position in this matter is starkly inconsistent with its earlier 

permit and reclamation plan commitments.   
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A case in point is FMC’s reiteration of its commitment in its Supplemental 

Reclamation Plan where it describes the original intent of the 1991 permit as requiring 

FMC to meet the NR 132.08 minimum reclamation standards:  

A premise Flambeau used in the completion of its evaluation of the 
approved reclamation plan was that the reclamation goal established 
during permitting, i.e., to provide an environmentally stable site that meets 
or exceeds the criteria established in NR 132.08, not be compromised.   

 
Ex. 35, Supplemental Reclamation Plan, at p. 1.  Wisconsin’s Administrative Code, 

section NR 132.08(2)(c) requires that:  “All underground and surface runoff waters from 

mining sites shall be managed, impounded or treated so as to prevent . . . pollution of 

ground or surface waters . . .”  The Objecting Parties and Wilson should be allowed to 

provide evidence that FMC has failed to meet or exceed this and any other minimum 

standards contained in NR 132.08, as promised and required by FMC’s Supplemental 

Reclamation Plan, among other documents. 

The testimony FMC is attempting to strike (exceedances of groundwater 

standards, exceedances of surface water standards, exceedances of drinking water 

standards, impacts on human health or welfare, impacts on fish or other animal life, work 

at the industrial outlot/railroad spur, and monitoring) is testimony that falls within the 

scope of the issue of whether these standards and the plan have been accomplished “to 

the fullest extent possible.”    

The Objecting Parties are not trying to revisit the 1991 Permit Terms.  Instead, the 

Objecting Parties are addressing whether the reclamation plan (which incorporates the 

minimum statutory and regulatory standards) has been accomplished to the fullest extent 

possible. 



 9

B. FMC’s Objection to Testimony on Monitoring Must Be    
  Overruled. 

 
FMC’s Motion to bar and/or strike testimony related to monitoring must fail 

because it is overly broad and inconsistent with the ALJ’s prior orders on the issues to be 

considered at the hearing. 

As discussed above, FMC objects to any testimony relating to the “alleged need 

for ‘expanded monitoring.’”  (FMC Motion at 5.)  FMC argues that all ground and 

surface water monitoring is part of long-term care and not reclamation.  (FMC Motion at 

11.)  FMC also argues that all testimony on the issue of “surface water monitoring 

results” is inadmissible because it is beyond the scope of the hearing.   (FMC Motion at 

12.)  However, FMC has misconstrued the ALJ’s rulings.  

First, Paragraph 21 of the 1991 Order, at p. 118, makes perfectly clear that 

monitoring is part of reclamation.  FMC is required to post a bond that takes into account: 

all potential monitoring, analyses, and evaluation costs necessary to 
determine whether the minimum standards for reclamation as set forth in 
sec. 144.83(2)(c), Stats., and the approved Reclamation Plan have been 
accomplished, to the fullest extent possible.  

 
 It is frivolous for FMC to now argue that monitoring is not required as part of the 

reclamation of the mine.  Monitoring is indeed a necessary component of assessing the 

reclamation bond, and is an essential part of FMC meeting its burden of proof that it has 

completed reclamation sufficient to warrant issuance of a Certificate of Completion.  One 

can only conclude from FMC’s Motion that it is now trying desperately to preclude the 

facts from coming out about its inadequate monitoring record in this matter. 

 C. FMC’s Objection to Testimony on the Activities at the    
  Industrial Outlot/Railroad Spur or Otherwise on the Basis   
  That These are Remediation Must Be Overruled. 
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FMC’s Motion to bar and/or strike testimony on activities at the industrial 

outlot/railroad spur on the basis that these are considered “remediation” instead of 

“reclamation” also ignores the ALJ’s rulings on the issues and must be denied.  “The 

industrial outlot is . . . an appropriate part of this proceeding.”  (Original Ruling Decision 

at 6.)   With respect to the activities at the industrial outlot that are relevant and within the 

scope of the hearing, the ALJ clearly ruled that:  

. . .the Division does not have a sufficient record before it to rule on 
whether any specific activities undertaken on the industrial outlot are or 
are not relevant to the review of the COC. 

 
(Original Ruling Decision at 6.)  Of course, the record can only be properly developed 

through the pre-filed direct testimony, cross-examination, rebuttal and surrebbutal 

testimony to be presented by the witnesses at the contested case hearing.  As the ALJ 

noted: 

Because it is difficult to rule on the relevancy of these issues without a 
sufficient context, the Division withholds ruling at this time.  These issues 
will be addressed as they come during the course of the contested case 
proceeding. 

 
(Original Ruling Decision at 6.)  To strike any testimony relating to work at the industrial 

outlot and rail spur at this point in the proceeding would be contrary to the ALJ’s ruling.   

Further, the ALJ’s Original Ruling Decision indicates that “remediation” 

activities are those activities that will occur after the COC has been issued.  This is 

consistent with the 1991 Permit.  The ALJ quoted from Paragraph 37 in the Findings of 

Fact, “During the mining operation and after reclamation, a monitoring plan will be 

implemented . . .” and he interpreted this condition of the Mine Permit to make “clear” 

that FMC would be subject to remediation liability after the COC is issued.  (Original 

Ruling Decision at 5.)  The ALJ also stated that: “Approval of the COC does not mean 
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that the FMC is relieved of any potential or future liability for any needed groundwater or 

surface water remediation efforts related to mining activities.”  (Id.)  In other words, 

remediation is something that is used to address future problems that arise after 

reclamation is deemed complete by the issuance of the COC.  That, of course, has not 

happened yet. 

 Further, FMC’s own witnesses use the terms remediation and reclamation 

interchangeably.  To exclude all testimony about the work at the industrial outlot on the 

basis that FMC is now terming this work remediation would be a gross error. 

Lastly, testimony about activities at the industrial outlot, including the railspur 

and contamination of Stream C, are all relevant as to the issues of whether there has been 

significant augmentation (Issue 3 in the Original Ruling Decision) and as to whether 

FMC has complied with the reclamation requirements to prevent erosion, manage topsoil, 

control drainage, and dispose of all waste in the waste disposal facility (Issue 1 in the 

Original Ruling Decision).  The ruling clarified that the scope of this hearing would 

include “on site soil or sediment contamination issues, as well as issues relating to the 

creation of wetlands and biofilters will properly be a part of the Reclamation process.”  

(Original Ruling Decision at 5.)  As such, FMC’s Motion must fail because the testimony 

it seeks to bar or strike is all relevant and within the scope of the hearing. 

III. LAURA FURTMAN’S TESTIMONY IS ADMISSIBLE. 

 A. Laura Furtman is Competent to Render Expert and/or Lay   
  Opinions as a Party in this Case. 
 
 FMC’s attorneys now strenuously object to Laura Furtman’s pre-filed Direct 

Testimony and Exhibits, yet they ironically suggested at the public hearing that, as a 

party, she should provide pre-filed testimony rather than public hearing testimony.  It was 
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agreed then by all the parties—and suggested by the ALJ--that this is how her testimony 

should be presented.  Now, not too surprisingly, FMC wants to have the ALJ throw her 

testimony out even before she has taken the oath.  However, FMC’s request must be 

denied because Laura Furtman is arguably a more competent witness than any put forth 

by FMC.  She has stronger scientific and data analysis qualifications than FMC’s own 

consultants, which is evident from her testimony.  Moreover, even if the ALJ finds that 

she is not competent to testify as an expert on certain issues, in most cases her testimony 

qualifies as highly competent lay testimony, and she may thus give lay opinions on those 

issues that do not clearly require expert testimony.  

 FMC complains that Ms. Furtman “provides dozens of opinions and conclusions 

as to complex and technical scientific matters ranging from movement of groundwater 

through fractured bedrock to sediment contamination to effectiveness of biolfilters,” etc.  

(FMC Motion at 5.)  However, FMC is wrong.  What Ms. Furtman mostly provides are 

dozens of FACTS about such matters.  Unfortunately for FMC, those FACTS are 

stubborn things.  They also show why FMC is not entitled to a Certificate of Completion 

of Reclamation for the Flambeau Mine.  While FMC would clearly prefer that Laura 

Furtman not be allowed to testify about her research and review of the facts surrounding 

the Flambeau Mine and its incomplete reclamation, they cannot be allowed to paint her 

mostly factual testimony as mere “opinion.”  Yet that is what FMC is trying to do. 

 The data presented by Ms. Furtman in her testimony, together with her exhibits, is 

based almost entirely on factual information which FMC cannot seriously dispute.  It is 

information that she obtained from the DNR, much of which came from FMC.  To the 

extent Ms. Furtman gives her opinions, they are well supported by her reasoning and 
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simple logic.  This is not rocket science.  However, Ms. Furtman has spent years studying 

this whole project and has written a book about it which is about to be published.  It does 

not take a degree in engineering, hydrogeology, biology, zoology, soil science or 

groundwater modeling to know how to review and analyze factual data—or lack thereof 

as the case may be!  What it does take is attention to details, intelligence, data analysis 

skills, and an interest in the subject matter.  Ms. Furtman has all of these things and very 

strong academic and professional credentials as a pharmacist to boot.             

 As an expert on this issue, her qualifications are based on her study of this issue 

and her experience, not on more formal attributes such as professional licensing.  But this 

does not mean she cannot be qualified as an expert.  See Brain v. Mann, 129 Wis. 2d 447, 

454, 385 N.W.2d 227, 230 (Ct. App. 1986); and Karl v. Employers Ins., 78 Wis. 2d 284, 

297, 254 N.W.2d 255, 261 (1977).  As previously discussed, whether Ms. Furtman is 

qualified to give an expert opinion in this case depends on whether she has superior 

knowledge in the area in which the precise question lies.  In making this determination, 

the ALJ should compare the technical and scientific expertise of the witness with the 

complexity of the point in issue.  An expert’s knowledge may be proved by his or her 

own testimony, and that testimony must be accepted by the ALJ unless he finds that the 

testimony is not credible or that there is contrary credible evidence that undercuts the 

proffered foundation.  See Tanner v. Shoupe, 228 Wis. 2d 357, 370-71, 596 N.W.2d 805 

(Ct. App. 1999). 

 In bench trials or hearings such as this, when the competency of evidence is 

questioned, the court may receive such evidence subject to an objection to its 

admissibility. See Estate of Newman, 205 Wis. 91, 93-94, 236 N.W. 556 (1931).  Unless 
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the record shows otherwise, it will be presumed that the ALJ’s ultimate decision was 

predicated only upon the competent evidence produced at trial.  Id. at 94.  Thus, FMC’s 

objection at this juncture to limited number of opinions offered by Ms. Furtman based on 

her alleged incompetence as an expert witness should be denied. 

 Moreover, as a party, even if Ms. Furtman is eventually deemed by the ALJ to 

lack necessary qualifications to render certain opinions, she would still have the right as a 

party and layperson to provide factual testimony and lay opinions on many other issues in 

this case.  This is because a lay witness may testify to opinions or inferences that are 

rationally based on her perception and that are helpful to a clear understanding of a fact in 

issue.  When an opinion is based on judgment of the facts observed, the testimony is 

allowed.  See Vonch v. American Standard Ins. Co., 151 Wis. 2d 138, 150, 442 N.W.2d 

598 (Ct. App. 1989).  Such opinions are allowed in order that the witness can better 

explain what he or she has observed.  A lay witness can offer an opinion on facts that are 

perceived if the opinion is one that normal persons can form constantly and correctly.  

Thus, a lay opinion may be received if it can be considered a shorthand way of 

expressing a personal observation.  See Schultz v. Frankfort Marine, Accident & Plate 

Glass Ins. Co., 151 Wis. 537, 550, 139 N.W. 386 (1913). 

 B. Laura Furtman’s Testimony is Relevant to the Issues in this   
  Proceeding. 
 
 FMC also argues that Ms. Furtman’s testimony should be struck because it 

“concerns matters outside the allowed issue scope of the contested case hearing.”  (FMC 

Motion at 8.) However, FMC’s argument must be rejected because, as shown above, 

FMC’s Motion mischaracterized the scope of the issues in this hearing.  In fact, Ms. 
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Furtman’s testimony is within the scope of the issues and is thus highly relevant to the 

issues in this case. 

 C. FMC Mischaracterizes Laura Furtman’s Testimony as    
  Improper Opinion When She Often Merely Questions Factual   
  Errors and Omissions by FMC and its Consultants. 
 
 FMC also argues that Ms. Furtman’s “opinions and conclusions are speculative, 

without proper foundation, and do not meet the minimum standard for opinion 

testimony.”  This is clever but, again, a phony argument, since Ms. Furtman’s testimony 

is largely factual.  Where she does question factual information she does so only within 

the confines of what is permissible for any lay witness.  That is to say that she may raise 

such questions if they are rationally based on her perception of the facts. 

 Based on the above considerations, FMC’s motion to bar and/or strike Ms. 

Furtman’s testimony must be denied. 

IV. DR. JOHN COLEMAN’S TESTIMONY IS ADMISSIBLE. 

 As with Ms. Furtman, FMC erroneously argues that some of Dr. Coleman’s 

testimony goes beyond the scope of the issues in this proceeding.  For all of the reasons 

set forth above, FMC is wrong and its request must be denied.  All of Dr. Coleman’s 

testimony is clearly relevant and within the scope of the hearing.   

V. TOM WILSON’S TESTIMONY IS ADMISSIBLE.   

 As with Ms. Furtman, FMC objects to Mr. Wilson’s testimony on grounds that 

cannot be sustained.  For the same reasons, FMC’s motion to strike Mr. Wilson’s 

testimony must be denied. 

CONCLUSION 
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 In conclusion, FMC’s Motion must be denied because it mischaracterizes the 

scope of the issues in this proceeding and, thus, the relevancy of the pre-filed direct 

testimony of Laura Furtman, John Coleman, and Tom Wilson. 

 Additionally, FMC has mischaracterized the standards required for the 

presentation of the expert and lay opinion evidence set forth in the pre-filed direct 

testimony of Laura Furtman and Tom Wilson, who are both parties, in this case. 

Furthermore, FMC’s challenge to Dr. Coleman’s testimony on relevancy grounds simply 

misses the boat in light of the ALJ’s prior rulings.     

 Finally, it appears that FMC is really objecting to the stubborn FACTS raised by 

all three witnesses, as well as the weight likely to be accorded their testimony.  However, 

such objections go to the weight of the evidence and not its admissibility.   

 WHEREFORE, for all of the reasons set forth above, FMC’s Motion must be 

denied. 

 Dated this 27th day of May, 2007. 

GLENN M. STODDARD 
Attorney for Al Gedicks, Laura Furtman, Wisconsin 
Resources Protection Council, and Sierra Club  

 
     ____________________________ 
     Glenn M. Stoddard 
     State Bar No. 1020964 

130 S. Barstow Street, Suite 2C 
Eau Claire, WI 54701 
Tel: (715) 852-0345 
Fax: (715) 852-0349 
Email: glennstoddard@charter.net 
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