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RULING ON STATEMENT OF ISSUES 

 
 Pursuant to the Scheduling Order of the Division of Hearing and Appeals (the Division) 
dated April 19, 2007,   the parties objecting to the Certificate of Completion (COC) filed their 
Statement of Issues, of their interest within the meaning of Wis. Stat. § 293.43(5)(b), and a 
Description of the Relief they were seeking in this contested case proceeding on April 27, 2007.  
On May 4, 2007, the Department of Natural Resources (DNR) and Flambeau Mining Company 
(FMC) filed responses.  All parties had an opportunity to reply on May 8, 2007. To provide the 
parties with as much time to focus their cases as possible, the Division agreed to quickly respond 
to the Statement of Issues with the understanding that the ruling could be refined during the 
course of the proceeding and in any final Order in this matter.  It is not practicable to definitively 
rule on several disputed issues without seeing the specific evidence the parties are seeking to put 
into evidence.   
 

Controlling Statute 
 

293.63 Certificate of completion, partial completion and bond release. 
 
1. Upon the petition of the operator, but not less than 4 years after 

notification to the department by the operator of the completion of the 
reclamation plan, if the department finds after conducting a hearing that 
the operator has completed reclamation for any portion of the mining site 
in accordance with the reclamation plan and this chapter, the 
department shall issue a certificate of completion setting forth a 
description of the area reclaimed and a statement that the operator has 
fulfilled its duties under the reclamation plan as to that area. 

 
2. Upon the issuance of any certificate of completion under sub. (1) for any  

portion of the mining site, but not for the entire mining site, the 
department shall allow the operator to reduce the amount of the bond to an 
amount which shall equal the estimated cost of reclamation of the portion 
of the mining site which is disturbed or for which reclamation has been 
completed but no certificate of completion has been issued. 
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3. Upon issuance of a certificate or certificates of completion of reclamation  
for the entire mining site, the department shall require that the operator 
maintain a bond equal to at least 10% of the cost to the state of 
reclamation of the entire mining site if mining of the site was wholly 
underground, and at least 20% of the cost to the state of reclamation of the 
entire mining site if any surface mining was conducted. Where the mining 
site in the mining plan is less than 10 acres, the department may release 
the bond after issuance of the certificate under sub. (1). 

  
 4. After 20 years after the issuance of a certificate or certificates of  

completion for the entire mining site, the department shall release the 
bond if the department finds that the reclamation plan has been complied 
with. 

 
 (Emphasis added) 
 
 As the bolded sections underscore, the statute makes it clear that the COC relates to “the 
reclamation plan” and chapter 293, and covers “the entire mining site.”  The controlling statute 
also makes it clear that partial completion “certificate or certificates” may be issued, and that 
final “release” from Reclamation Plan requirements are not implicated by the instant proceeding. 
 

Issues Parties Agree Shall Be Considered 
 
 There is no dispute on many of the issues set forth by the parties.  First, there were no 
objections to any of the “statements of interest” submitted by any of the parties.  Accordingly, no 
further objection relating to the interests of those filing such a statement will be allowed.  The 
Lac Courte Oreilles Band of Lake Superior Chippewa Indians (LOC), Al Gedicks, Laura 
Furtman, the Wisconsin Resources Protection Council, and the Sierra Club (collectively the 
“Allied Objecting Parties”) as well as Mr. Wilson, and Rolling Thunder are “interested” parties 
for purposes of this proceeding.    
 
 Secondly, there is broad agreement that several issues are properly a part of this 
proceeding.  These include the following:   
 

1. Whether FMC has reclaimed the site in accordance with the approved 
Reclamation Plan sufficiently to warrant issuance of the COC?  The 
parties dispute whether groundwater and surface water performance 
standards are part of the Reclamation Plan.   

 
2. Whether the reclamation and closure bond should be adjusted and to what 

level?   
 
3. Whether there have been “significant augmentation” activities since DNR 

accepted the NOC on November 19, 2001?  The parties dispute whether 
this goes beyond vegetative performance standards.  The Division 
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withholds ruling on the disputed portion of this issue, pending review of 
the specific evidence offered at hearing.  

 
Disputed Issues 

 
 There are two areas of dispute as to the scope of the Reclamation Plan as it relates to this 
hearing:  whether the Reclamation Plan includes the industrial outlot area and whether activities 
undertaken there are consistent with that Plan; whether groundwater and surface water issues are 
properly considered in the context of a review of the Reclamation Plan and COC. 
   
 The Reclamation Plan as approved by the Division proposed the following reclamation 
activities:  back filling the pit; removal of surface facilities; management of topsoil and hydric 
soils; grading; erosion control including a surface water management plan; and revegetation 
efforts, including the creation of wetlands.  (Jan. 14, 1991 Division Order, pp. 114-119)  The 
Reclamation Plan itself did not set forth groundwater or surface water performance standard as a 
measure of the completeness of reclamation. The Division approved the proposed plan, and 
found that it met the minimum statutory and administrative code requirements.  (1991 Order, FF 
#76) 
   

The most significant dispute over the jurisdiction of this proceeding relates to whether 
groundwater and surface water performance standards are part of the Reclamation Plan. 
 

The Allied Objectors argue that Wis. Stat. § 293.13(2)(c) establishes that rules regarding 
reclamation that “shall . . . include provision for the following: 
 

1. Disposal of all toxic and hazardous wastes, refuse, tailings and other solid 
waste in solid or hazardous waste disposal facilities licensed under ch. 289 
or 291 or otherwise in an environmentally sound manner. 

 
2. Sealing off tunnels, shafts or other underground openings, and prevention  

of seepage in amounts which may be expected to create a safety, health or 
environmental hazard, unless the applicant can demonstrate alternative 
uses of tunnels, shafts or other openings which do not endanger public 
health and safety and which conform to applicable environmental 
protection laws and rules. 

 
3. Management, impoundment or treatment of all underground or surface  

runoff waters from open pits or underground prospecting or mining sites 
so as to prevent soil erosion, flooding, damage to agricultural lands or 
livestock, wild animals, pollution of surface or subsurface waters or 
damage to public health or safety. 

 
4. Removal of all surface structures, unless they are converted to an alternate  

use. 
   
5. Prevention or reclamation of substantial surface subsidence. 
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6. Preservation of topsoil for purposes of future use in reclamation. 
 
7. Revegetation to stabilize disturbed soils and prevent air and water  

pollution, with the objective of reestablishing a variety of populations of 
plants and animals indigenous to the area immediately prior to 
exploration, prospecting or mining. 

  
8. Minimization of disturbance to wetlands. 
 

 However, the issue of whether the Reclamation Plan as approved met the statutory 
standards is not before the Division.  Rather, the issue is what the Reclamation Plan as approved 
required and whether those elements have been completed by FMC. Further, while groundwater 
and surface water performance standards were not specifically a part of the Reclamation Plan, 
there is no question that the Reclamation Plan as approved included elements that may be related 
to waterway or groundwater issues.  These elements include:  management of topsoil and hydric 
soils; grading; erosion control including a “surface water management plan”; and revegetation 
efforts, including the creation of wetlands.  (Jan. 14, 1991 Division Order, pp. 114-119).   
 
 Subsection 7 of the approved Reclamation Plan provides as follows: 
 

7. As a supplement to the erosion control plan, a surface water 
management plan shall be submitted to the Department for review and 
approval at least 60 days prior to the start of construction, as identified in 
Park 1, Condition 7, and shall detail the methods, materials, and 
sequencing for erosion protection and drainage control for all portions 
of the site during construction and at the time of reclamation.  It shall 
show sources, flow paths, rates, storage volumes, and release points.  Text 
shall detail appropriate assumptions, calculations, and other information 
necessary to verify accuracy.  Vegetation established for the purpose of 
short-term erosion control shall consist only of species and amounts in the 
approved plans.  The erosion control planting may function as a 
transitional plant community to a permanent planting in accordance with 
the approved Reclamation Plan, but the surface water management plan 
shall indicate specific methods and materials necessary to achieve the 
approved permanent plant community specifications. 

 
(Jan 14, 1991 Division Order, p. 116 (Emphasis Added)) 
 
Plainly, “surface water management” plans for erosion protection and draining control for 

“all parts of the site” were to be considered “at the time of reclamation.” 
 

Accordingly, for purposes of the COC review hearing, groundwater and surface water 
monitoring and remediation efforts will not be considered as part of the review of the 
Reclamation Plan.  However, any issues relating to the “surface water management plan” 
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required by the approval, as well as on-site soil or sediment contamination issues, as well as 
issues relating to the creation of wetlands and biofilters will properly be a part of the 
Reclamation process. The Division may allow groundwater or surface water monitoring results 
into evidence if there is a specific connection between the results and any of these Reclamation 
Plan activities. 

 
The Division holds that, for the most part, groundwater or surface water monitoring 

results are not properly a part of the “Reclamation Plan” as described in the Findings of Fact and 
Permit relating to the underlying 1991 Mining Permit in this matter.  (Jan 14, 1991 Division 
Order, pp. 114-119)  The Mining Permit, and the regulatory framework, both distinguish 
between “reclamation” of a site and “remediation” of groundwater and surface water 
contamination. 
 
 The DNR cites the following from the January 14, 1991 Decision and Order of 
Administrator David Schwarz: 
 

At the time water levels stabilize, should they stabilize at elevations which cause 
adverse environmental impacts, the DNR may require Flambeau to take 
appropriate remedial measures in accordance with applicable law.  (Emphasis 
added) 

 
 In paragraph 37 of the “General Findings of Fact” the Division Order stated: 
 

During the mining operation and after reclamation, a monitoring plan will be 
implemented for groundwater, surface water and vegetative cover to provide 
reasonable assurance that environmental changes which might result from the 
mining operation will be detected and evaluated for significant detrimental impact 
on the environment. 

 
 From this, it seems clear that it was expected that groundwater and surface water 
monitoring, as well as any needed “remediation” would be subject to an ongoing liability that 
would long outlast completion of the Reclamation Plan.  As the Department notes, the Division 
Order is consistent with the overall regulatory framework that provides for liability in perpetuity 
for any groundwater or surface water contamination caused by mining related activities:  “…the 
Department is very concerned that nothing comes out of this proceeding that could be taken to 
question the post-closure perpetual liability of owners of solid waste facilities.”  (DNR response 
brief, p. 2) 
 

 The Allied Objectors suggest that approval of the COC, related solely to the Reclamation 
Plan, will somehow act as a shield for any ongoing or future problems with groundwater or 
surface water which require remediation.  However, this case will review only whether or not the 
Reclamation Plan as approved has been completed sufficiently to warrant a reduction of the 
bond.  Approval of the COC does not mean that the FMC is relieved of any potential or future 
liability for any needed groundwater or surface water remediation efforts related to mining 
activities.  
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The Allied Objectors specifically reference the administrative code relating to stormwater 
discharge permits NR 216.21(2)(b)3b, which does exempt “…non-coal mining operations which 
have been released from applicable state or federal reclamation requirements after December 17, 
1990.”  Pursuant to § 293.63(4), this section would not become effective until “…20 years after 
the issuance of a certificate or certificates of completion for the entire mining site”, which is 
when the permittee can be released from its bond requirements.  (Id.)  If the objectors really 
believe that there are violations of the Clean Water Act (CWA) related to the alleged failure to 
have a stormwater discharge permit, they will have ample time to pursue that matter before an 
appropriate tribunal.  It is clear that the Division is not empowered with authority to consider 
enforcement of the CWA in the context of a COC review proceeding.  This proceeding relates 
solely to the Reclamation Plan and not to alleged violations of the CWA. 

  
Finally, there is a dispute between the parties as to the activities at the industrial outlot, 

but there is no serious dispute that the industrial outlot should properly be included within the 
COC process.  (DNR Response Brief, p. 9; FMC Response Brief, pp. 15-18)  Further, the statute 
§ 293.63 specifically references including “the entire mining site” in connection with a review of 
the COC.  The industrial outlot is accordingly an appropriate part of this proceeding.  However, 
the Division does not have a sufficient record before it to rule on whether any specific activities 
undertaken on the industrial outlot are or are not relevant to the review of the COC.  

 
Because it is difficult to rule on the relevancy of these issues without a sufficient context, 

the Division withholds ruling at this time. These issues will be addressed as they come during the 
course of the contested case proceeding.   
 

Other Issues that Will Be Considered 
 

 In its response brief, the DNR also agreed with Mr. Wilson and the Allied objectors that 
the following issues are properly a part of this proceeding: 
 

1. Whether there have been modifications to the Reclamation Plan without 
notice to interested parties, and, if so, the legal effect?  (DNR Response 
Brief, p. 9) 

 
2. Whether the NOC covers the entire mining project?  (DNR Response 

Brief, p. 9) 
 

No significant objection to any of these issues was raised by FMC or any other party, 
although FMC did not specifically waive any objections to any of these issues. Accordingly, 
these issues will considered to an extent which will be further refined during the course of the 
contested case proceeding. 
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ORDER 
 
 WHEREFORE, the Division rules that the following issues shall be considered for 
hearing in this matter: 
 

1. Whether FMC has reclaimed the site in accordance with the approved 
Reclamation Plan sufficiently to warrant issuance of the COC?  

 
 The Division rules that groundwater and surface water performance standards are not 

part of the Reclamation Plan.  However, any on-site soil or sediment contamination issues, as 
well as those related to the erosion control and surface water management plan and the creation 
of wetlands or placement of biofilters required by the Reclamation Plan as approved will be 
considered as part of this hearing.  

     
2. Whether the reclamation and closure bond should be adjusted and to what 

level?   
 
3. Whether there have been “significant augmentation” activities since DNR 

accepted the NOC on November 19, 2001?   
 

4. Whether there have been modifications to the Reclamation Plan without 
notice to interested parties, and, if so, what is the legal effect?   

 
5. Whether the NOC covers the entire mining project?   

 
 
 Dated at Madison, Wisconsin on May 14, 2007. 
 
   STATE OF WISCONSIN 
   DIVISION OF HEARINGS AND APPEALS 
   5005 University Avenue, Suite 201 
   Madison, Wisconsin  53705-5400 
   Telephone: (608) 266-7709 
   FAX:  (608) 264-9885 
 
 
   By:__________________________________________________ 

Jeffrey D. Boldt 
Administrative Law Judge 
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