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 WISCONSIN DEPARTMENT OF NATURAL RESOURCES’ 

        RESPONSE TO OBJECTORS’ STATEMENTS OF ISSUES 
 

 
INTRODUCTION 

 
Mining regulation is an anomaly in Wisconsin law. On the one hand, mining has 

warranted its own chapter in the Wisconsin Statutes. Wis. Stat. ch. 293, and might appear to 

comprehensively regulate all aspects of mining. However, Wis. Stat. § 293.93 states: 

293.93 Effect of other statutes.  If there is a standard under other state or federal statutes 
or rules which specifically regulates in whole an activity also regulated under this chapter 
the other state or federal statutes or rules shall be the controlling standard.  If the other 
state or federal statute or rule only specifically regulates the activity in part, it shall only 
be controlling as to that part. 
 
Because the State of Wisconsin actively regulates discharges of wastewater (Wis. Stat. ch 

283), emissions to air (Wis. Stat. ch. 285), disposal of solid wastes (Wis. Stat. ch. 289), and 

activities affecting navigable waters (Wis. Stat. ch. 30) relatively little in terms of what is 

normally construed to be environmental regulation actually occurs pursuant to the mining law, in 

comparison to the air, water and solid waste regulatory programs. Rather, the mining law was 

intended to 1) provide a process by which a mining proposal would receive the utmost in 

scrutiny, including the easy opportunity for active public participation, 2) provide environmental 

regulatory oversight in areas where other regulatory programs do not, and 3) overlay the 

regulatory requirements with certain, albeit limited, financial responsibility requirements.  
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          Since adoption of Wis. Stat. ch. 293 and Wis. Admin. Code chs. NR 132 and 182, there 

have been a limited number of mining operations from which Department staff members have 

been able to garner experience in the application of reclamation requirements. Conversely, 

Department staff has unquestioned experience in the application of requirements for the closure 

and long-term care of solid waste disposal facilities. That experience is important in this 

proceeding since it has never been disputed, not during the master hearing in 1991 nor since, that 

the Flambeau Mining Company (FMC) mine pit is a solid waste disposal facility regulated under 

Wis. Admin. Code ch. NR 182. And, ch. NR 182 was adopted under the authority of Wis. Stat. 

ch. 289, governing solid waste disposal. Foreshadowing the discussion that appears below, the 

Department is very concerned that nothing comes out of this proceeding that could be taken to 

question the post-closure perpetual liability of owners of solid waste disposal facilities. 

 The Department will begin by responding to the list of issues collectively submitted by 

the Lac Courte Oreilles Band of Lake Superior Chippewa Indians, Al Gedicks, Laura Furtman, 

the Wisconsin Resources Protection Council and the Sierra Club (collectively Objecting Parties), 

although in a different order from that in which they were submitted. Subsequently, the 

Department will respond to the submittal of the Headwaters Group of Northern Thunder 

(Northern Thunder). 

RESPSONSE TO OBJECTING PARTIES’ LIST OF ISSUES 

I. Objecting Parties’ Issue #4, “What are FMC’s legal obligations after issuance of a    
COC?” 

 
It makes most sense for the Department to begin with the Objecting Parties’ Issue # 4, 

since that encompasses an apparent misunderstanding that affects some of their other listed 

issues. 

 On page 11 of the Objecting Parties’ submittal, the following is stated: 

The DNR’s position appears to be that once a COC has been issued FMC will 
continue to be liable in perpetuity for any environmental problems related to the mining 
site. This is not supported by Wisconsin law. 
 Although Wisconsin Statutes section 293.83 authorizes DNR to enforce violations 
of a “reclamation plan” and hold the operator “liable for the cost to the state of 
reclamation” this section likely would not apply once a COC has been issued. Wis. 
Stat.§ 293.83(1),(2). This is because the issuance of the COC is a determination that 
reclamation has been successfully completed. Wis. Stat § 293.63(1). There is nothing in 
the statute that allows the DNR to determine reclamation has been completed and then 



 3

late change its mind and take the position that it can seek compensation for any future 
reclamation needs. (Emphasis added) 
  
The Objecting Parties  assume correction of any environmental problem that could occur 

in the future would be part of reclamation. In fact, reclamation is distinct from remediation. 

Reclamation was never intended to be a guarantee, nor can it be a guarantee, that no future 

remediation will be needed at a given mining site.    

The Department agrees with how the Objecting Parties characterize its legal stance in the 

first sentence of the above-reproduced segment– FMC will continue to be liable in perpetuity for 

any environmental problems related to the mining site. That position tracks the Department 

position, long-taken and never questioned, that the owner of a solid waste disposal facility is 

perpetually liable for any environmental problem that might arise despite having satisfactorily 

implemented a Department-approved closure plan.  

When a facility reaches the end of its use, under state law the Department requires the 

owner to submit a plan–a “reclamation plan” for a mine, a “closure plan” for a solid waste 

disposal facility. For a backfilled pit that is part of a mining operation, the closure plan 

requirements in Wis. Admin. Code § NR 182.15 are incorporated in and made part of the mining 

reclamation plan. The plans are reviewed and approved or approved with conditions by the 

Department, then implemented by the site owners. Both efforts are intended to use technology 

available at the time of closure to stabilize the site. However, neither a reclamation plan nor a 

closure plan for a facility closed in, say, 2002 guarantees that no remediation will be needed in 

2020, 2080 or later.  

Until now, no one has questioned the Department’s legal authority to pursue damages for 

remediation work independent from reclamation activity. The “Irrevocable Trust” initiative of 

late-1990’s discussed by the Objecting Parties was premised on 1) remediation being distinct 

from reclamation, and 2) legal responsibility for remediation resting in perpetuity with a mining 

permittee.  

The issue at that time was the concern that a mining permittee, albeit perpetually liable, 

may not have the resources to pay for remediation, or even exist scores or hundreds of years in 

the future should problems arise. What the Objecting Parties’ submittal obscures is that the 

adoption of Wis. Admin. Code § NR 132.085 and the concurrent modification of  Wis. Admin. 

Code § NR 132.09 did not create perpetual liability in mine permit holders. In fact, although 
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there were enough issues associated with the adopting of § 132.085 for it to take several years to 

achieve adoption, the underlying issue of perpetual liability was never seriously raised before 

either the Natural Resources Board or the Legislature. Rather, the entire effort was about how 

best to create a funding mechanism distinct from the reclamation bond for potential future 

environmental needs. Note the last sentence of  § NR 132.085(4)(e) as well as the year 2000 

modified wording of § NR 132.09 that clearly distinguishes remediation costs from reclamation 

costs.   

 Two additional factors support the long-accepted distinction between reclamation and 

remediation. One is that completion of reclamation, which must occur before the 40 year long-

term care period can even begin, will in some instances occur before groundwater levels and 

groundwater quality have returned to pre-mining conditions. While it is hoped that the recovery 

occurs as planned, should remediation be necessary that fact may not be known until well into 

the long-term care period, or even later. Second, a reclamation bond calculated to implement a 

reclamation plan–which is how such bonds must be calculated–would not be funded to cover the 

remediation options that would exist were a problem to arise sometime in the future. 

 In conclusion, if a COC is issued, FMC would be no more nor less responsible for 

remediation of unforeseen environmental problems than it presently is. Therefore, theoretical or 

speculative concerns about environmental impacts that might require remediation are not 

pertinent to this proceeding on reclamation. 

II.  Objecting Parties’ Issue #5 “What is the Cost to the State to Reclaim the Site?” 

 The Objecting Parties open Issue #5 by stating: 

 If the ALJ determines that a COC can be issued in this case, the ALJ must 
determine what the cost to the state of reclamation of the entire site could be due to water 
contamination of other future problems to justify the bond amount being reduced to 20% 
of the current $11 million bond. 
 

They next suggest that the Administrative Law Judge is authorized in this proceeding to increase 

the amount of the bond to account for costs “due to water contamination or other future 

problems.”  

As discussed above, the concern over “water contamination or other future problems” is 

one of remediation, not reclamation. If the response to “water contamination in the future” is in 

the nature of reclamation, and subject to the reclamation bond, there would have been no 

discussion in the late 1990’s regarding the need for a guaranteed funding source for future 



 5

problems in the form of an irrevocable trust. Under the Objecting Parties’ theory, any such 

problems would be addressed through continued modification of the reclamation bond amount. 

In the end, it appears that because Wis. Admin. Code § NR 132.085 was adopted after permitting 

of the Flambeau Mine, the Objecting Parties are asking that–this one time–reclamation and the 

reclamation bond be interpreted to be the equivalent of remediation and the guarantee of funds 

afforded by an irrevocable trust. Although it is understandable why the Objecting Parties would 

promote this interpretation of reclamation, it is ultimately not supportable. 

Rephrasing the Objecting Parties’ statement of the issue: If the Administrative Law Judge 

determines that a COC can be issued, the Administrative Law Judge must determine what 

activities for which the $11million bond was purchased have not been accomplished, and adjust 

the bond amount accordingly. If all of the work identified in the Flambeau Reclamation Plan has 

been done, the bond must be reduced to 20% of the original $11 million. 

III.  Objecting Parties’ Issue #s 1&2 “Whether FMC Has Met the Minimum 
Standards for Reclamation Sufficient to Warrant the Issuance of a COC?” 

 
As emphasized above, it is important that remediation efforts not be confused with 

closure of a facility, be it a mine or a solid waste disposal facility. Facility owners cannot be 

provided with the option of filing reclamation bonds in the case of mines, or proof of financial 

responsibility while solid waste sites are in operation, and have it suggested that such filings 

limit their long-term liability.  

While the Department may disagree with the Objecting Parties regarding what constitutes 

reclamation as opposed to remediation, the Department acknowledges that the Objecting Parties 

appropriately point out that reclamation under the mining law is an add-on to the closure 

requirements of a solid waste disposal facility, and that it applies to an entire mining facility, not 

just the solid waste component. Therefore, the issues in this proceeding go to 1) what 

requirements exist, beyond typical solid waste-driven closure requirements for the mine pit, by 

virtue of the reclamation requirements of Wis. Stat. ch 293, and 2) what are the reclamation 

requirements for those portions of the mine site that are not part of the solid waste disposal 

facility. FMC’s response appears to be that the decision that comes out of this proceeding needs 

to be rendered based on whether FMC did what it said it would do in the Flambeau Reclamation 

Plan. Nothing more and nothing less. 
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Conversely, the Objecting Parties cite the wording of Wis. Stat. § 293.13(2)(c) for the 

proposition that before a COC can be issued, a site needs to be “rehabilitated to either its original 

state or, if this is shown to be physically or economically impractical or environmentally or 

socially undesirable, to a state that provides long-term environmental stability.” They rely 

primarily on Wis. Stat. § 293.63(1) which calls for “reclamation . . . in accordance with the 

reclamation plan and this chapter.” This makes sense, but also requires the identification of what 

other requirements Wis. Stat. ch. 293, places on mining permit holders. The Objecting Parties on 

several occasions cite the definition of “reclamation” as it appears in Wis. Stat. § 293.01(23). 

However, statutory definitions do not create regulatory requirements. For there to be a 

requirement on a mining permit holder that goes beyond the content in the reclamation plan, 

there needs to be a statute–or administrative code adopted pursuant to the statute–that clearly 

imposes the requirement. 

The Objecting Parties cite only three provisions of law, one section of Wis. Stat. ch. 293 

and two sections of Wis. Admin. Code ch. NR 132, as requirements to be met. Two of the three, 

Wis. Stat. § 293.13(2) and Wis. Admin. Code § NR 132.08(2), do not provide additional 

requirements of the type envisioned by Wis. Stat. § 293.63(1).  

Wis. Stat. § 293.13(2)(c) does not place specific requirements on mine permit holders, 

rather it simply identifies items that the Department was required to include in the promulgation 

of administrative rules. Similarly, Wis. Admin. Code § 132.08(2) sets out the criteria for what 

needs to be included in a reclamation plan, but it does not create requirements independent from  

reclamation plans.1  

The third citation provided by the Objecting Parties comes closer to fitting the bill in 

terms of imposing a requirement beyond those appearing in a reclamation plan. Wis. Admin. 

Code § 132.17(9) imposes the very type of requirement envisioned by Wis. Stat. § 293.63(1) by 

mandating that a mine protect groundwater quality. However, in citing that provision, the 

Objecting Parties chose to drop from their citation the last, very important qualifier “in 

accordance with the standards of ch. NR 182.” 

The groundwater quality standards for the Flambeau Mine, as set out in Wis. Admin. 

Code ch. NR 182 are applied at “intervention boundaries” and “compliance boundaries.” There 

                                                      
1 The Department assumes Objecting Parties are not suggesting that Wis. Stat. § 293.63(1) provides an opportunity 
in this COC hearing to collaterally attack the adequacy of the Flambeau Reclamation Plan approved in 1991. 
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are no groundwater standards applicable within the mining site, including the mine pit.2 

Therefore the question is whether the mine can be deemed to be meeting groundwater quality “in 

accordance with the standards of ch. NR 182.” 

To be effective, regulatory requirements need to tell the regulated community not only 

what the requirements are, but how it is determined whether the requirements are being met. The 

Department accomplishes the latter in one of two ways. The normally preferred method is to 

require an entity to meet a performance standard. For example, an entity must show through 

monitoring that its activity doesn’t cause an exceedance of a numerical surface or groundwater 

standard. In such instances, it is up to the entity to determine how to comply with the water 

quality standard, the Department’s only interest is that the standard be complied with without 

violating some other requirement. But when performance standards do not make sense, the 

alternative means of determining compliance is through the application of design standards. In 

these instances, the Department identifies or approves the steps to be taken, and if those steps are 

taken, compliance is deemed achieved. 

A common occurrence with respect to facilities that might impact groundwater quality is 

that the impacts of a facility on groundwater–whether acceptable, or not– may not become 

evident until long after the operation has ceased. In such instances, the “performance standard” 

approach to regulation obviously has no utility. The only alternative, then, is to require the 

facilities to be designed, constructed and operated in such a manner as to allow the regulating 

entity to comfortably assume the facility will adequately protect groundwater. That is the 

approach that was taken with respect to the Flambeau Mine. The record of the 1991 master 

hearing acknowledges over and over the uncertainty that exists with respect to groundwater 

recovery to steady state condition, regardless of predictions. No one disputes that that impacts on 

water quality are directly correlated to the groundwater re-saturating material that had been 

oxidized. Yet in discussing the process of the groundwater returning to pre-mining conditions the 

Administrative Law Judge stated in numbered condition 3 of the Monitoring Plan Approval: 

During the post reclamation period as the water table recovers, the net annual fluctuation 
should be relatively large, showing an upward movement of the water table. As stability 

                                                      
2 The Objecting Parties submittal references “higher than predicted levels of manganese and copper” in monitoring 
wells located within the backfilled pit. Just as there are no water quality standards applicable to groundwater within 
the backfilled pit, there is no requirement that the values predicted in the Flambeau Reclamation Plan actually be 
achieved. Nor are there any other measures of groundwater quality within the backfilled pit that appear as 
requirements of either the Flambeau Reclamation Plan or some other legal requirement.  
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is approached, this net upward fluctuation will be reduced through time, eventually 
falling back into the average annual fluctuation range that exists today. When the average 
annual fluctuation falls within this range for two consecutive years, the water table will 
then be deemed to have stabilized. (Emphasis added) 
 
At the time water levels stabilize, should they stabilize at elevations which cause adverse 
environmental impacts, the DNR may require Flambeau to take appropriate remedial 
measures in accordance with applicable law. (Emphasis added)  
 

In paragraph 37 of the “General Findings of Fact” he stated: 

During the mining operation and after reclamation, a monitoring plan will be 
implemented for groundwater, surface water and vegetative cover to provide reasonable 
assurance that environmental changes which might result from the mining operation will 
be detected and evaluated for significant detrimental impact on the environment. 
 

As a consequence of these and other similar findings, the Administrative Law Judge ultimately 

concluded that, with respect to groundwater quality and quantity, that the design approach to 

regulation was appropriate, stating in Finding of Fact 51 of the Mining Permit: 

The operation, if conducted as described in the mining plan and reclamation plan and 
other plans, will comply with all applicable air, groundwater, surface water and solid and 
hazardous waste management laws and rules of the DNR. The attached permits and 
conditions establish compliance with all relevant regulations of the DNR. 
 

 The only provision in law that Objecting Parties–and the Department–have been able to 

identify that might fit the reference in Wis. Stat. 293.63(1) is that in Wis. Admin. 

Code § NR 132.17(9) which addresses compliance with groundwater standards. However, it is 

clear from the master hearing record that the Administrative Law Judge found any concerns for 

future compliance with groundwater standards would need to be addressed through remediation, 

not as part of reclamation. Consequently, there appear to be no requirements for receipt of the 

COC other than to meet the terms of the Flambeau Reclamation Plan. Finally, as is discussed in 

some detail in the sections that follow, the Flambeau Reclamation Plan was one of several 

elements of the mine permitting effort, with another significant part being the Flambeau 

Contingency Plan–which was designed to deal with the kinds of future problems that concern the 

Objecting Parties.3 

                                                      
3 If, indeed, the issue is whether FMC has complied with the Flambeau Reclamation Plan, FMC will understandably 
place considerable weight on Paragraph 17 of the Administrative Law Judge’s Conditional Approval of the 
Flambeau Reclamation Plan in where he states “The 4-year period of extended responsibility shall begin when the 
Department approves the Notice of Completion of Reclamation which indicates the vegetative performance 
standards contained in the Mining Permit Application have been met.” 
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IV.  Objecting Parties’ Issue # 3 “Have There Been Substantial Augmentation 
Activities?”  

 
Each of the above issues has essentially revolved around the jurisdictional boundaries of 

this proceeding, as matters of law. This issue is more fact-driven. It appears the issues Objecting 

Parties are concerned about are the same as those that Northern Thunder has focused on in its 

Statement of Issues. Inasmuch as Northern Thunder submittal contains more detail, the 

Department’s response to Northern Thunder encompasses a response to this issue. 

 

RESPONSE TO NORTHERN THUNDER’S LIST OF ISSUES 

V. Northern Thunder’s Issue #s 1& 3 “Modifications to the reclamation plan 
without notifying interested parties as required by s. 293.43(3)(b)1.” And 
“Significant reclamation activities have occurred after the DNR’s acceptance of 
the NOC." 

 

These issues are essentially factual in nature. The Department agrees they are appropriate 

to the hearing to the extent that the activities being addressed constitute reclamation, not 

remediation. However, the Department does not necessarily agree that the activities about which 

Northern Thunder wishes to have discussed at the hearing constituted modifications of the 

Flambeau Reclamation Plan. 

VI. Northern Thunder’s Issue #2 “A Notice of Completion (NOC) for the entire 
Flambeau Mine project was never filed.” 

 
Inasmuch as this proceeding concerns an application for a Notice of Completion, the 

degree to which the application for the COC covered the entire project is a valid issue for the 

hearing. 

VII. Northern Thunder’s Issue #4 “Issues related to the industrial outlot as being 
relevant to this COC.” 

 
It is unclear to the Department what the issues are that are being referred to by Northern 

Thunder. However, the Department agrees that the industrial outlot is subject to the Flambeau 

Reclamation Plan, and is a valid topic of the hearing. 
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VIII. Northern Thunder’s Issue #5 “Limitation of issues to be covered by the COC 
to superficial surface reclamation issues.” 

 
It is unclear to the Department what Northern Thunder is identifying with this issue. It 

appears as though the issue addresses the prehearing effort that the parties are presently involved 

in–the identification of issues appropriate to the hearing. 

IX. Northern Thunder’s Issue #6 “Restriction to a narrow prescriptive criteria 
ignoring the negative performance of the reclamation efforts.” 

 
It is unclear to the Department what Northern Thunder is identifying with this issue. 

However, to the extent that the concern is about potential future environmental impacts not 

envisioned by the reclamation plan, see the above responses to the Objecting Parties. 

X. Northern Thunder’s Issue #7 “Determination of the reclamation bond release 
figure.” 

 
This is an appropriate subject for the hearing. 

XI. Northern Thunder’s Issue #8 “Lack of DNR documentation supporting their 
approval of this COC.” 

 
The Department has not issued the COC; whether to issue part or all of the COC is before 

the Administrative Law Judge in this proceeding. And, the documentation associated with the 

decision by the Administrative Law Judge will be that which is accepted into the record of the 

hearing. 

 
Dated this 3rd day of May, 2007 

 

                                                                                                   STATE OF WISCONSIN 
                                                                                                   DEPARTMENT OF  
             NATURAL RESOURCES 

                                                                                      ______________________  
                                                                                                   Charles R. Hammer 
                                                                                                   State Bar. No. 1015677 
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