
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
Wisconsin Resources Protection 
  Council, Center for Biological 
  Diversity, and Laura Gauger,     
         
   Plaintiffs, 
          
   v.      Case No. 11-cv-45 
        
Flambeau Mining Company,   
        
   Defendant.     
 

 
DECLARATION OF JAMES N. SAUL IN SUPPORT OF PLAINTIFFS’ MOTION IN 

LIMINE TO EXCLUDE LEGAL OPINION TESTMIONY OF DEFENDANT’S 
EXPERT WITNESSES ELIZABETH A. DAY AND STEPHEN V. DONOHUE 

 
 

 
James N. Saul declares as follows under penalty of perjury pursuant to 28 U.S.C.  

 
§ 1746: 
 

1. I make these statements on personal knowledge. 

2. I am one of the attorneys for Plaintiffs in the above-captioned civil action. 

3. Attached as Exhibit A is a true and correct copy of the November 6, 2011 

Expert Report of Elizabeth A. Day prepared on behalf of Flambeau Mining Company 

without attachments (Dep. Ex. 164, in part). 

4. Attached as Exhibit B is a true and correct copy of the November 7, 2011 

expert report of Stephen V. Donohue prepared on behalf of Flambeau Mining Company 

without attachments (Dep. Ex. 174, in part). 
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PURSUANT TO 28 U.S.C. § 1746, I VERIFY UNDER PENALTY OF PERJURY THAT 
THE STATEMENTS IN THIS DECLARATION ARE TRUE AND CORRECT AND 
BASED UPON MY PERSONAL KNOWLEDGE. 
 

Executed this 27th day of April, 2012. 

 

/s/ James N. Saul   
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FORWARD 
 
The following is a listing of items as required by the Federal Rules of Civil Procedure. 
 

1. My opinions and conclusions are contained in this report. 
 

2. A statement of my qualifications is contained in Appendix A.   
 

3. A list of my publications and professional conference papers, abstracts and presentations 
is provided in Appendix B. 
 

4. A list of judicial proceedings in which I have testified or been deposed is provided in 
Appendix B. 

 
5. The documents I relied on are listed in footnotes of this report and are included in the 

reference section of this report. 
 

6. Exhibits to be used in summary of, or in support of, my opinions are provided in 
Appendix C of this report. 

 
7. My firm is being paid at a rate of $250 per hour for my work on this report and for any 

testimony I may give. 
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I. INTRODUCTION AND BACKGROUND 
 
I have been retained on behalf of Flambeau Mining Company (Flambeau) to evaluate certain 
reclamation and remediation activities and surface water, stormwater and soil quality data, 
related to the Industrial Outlot at the Flambeau mine site and intermittent Stream C.  I have also 
been requested to review and comment on the Expert Reports authored, on behalf of the 
Plaintiffs, by Dr. David M. Chambers and Mr. Robert Nauta.   
 
I am a Licensed Professional Hydrologist in the State of Wisconsin and have acted as a 
consultant to Flambeau since the mid 1990’s.  My professional work experience at the Flambeau 
mine site has included evaluating environmental reclamation and remediation activities and 
monitoring data related to soils and both surface water and groundwater hydrology.  I have been 
involved in activities related to the Industrial Outlot.  A more detailed description of my 
professional qualifications is provided in Appendix A.  The conclusions of my evaluation are 
summarized in Section II of this report.  Section III of this report provides the basis for each 
conclusion.  I reserve the right to supplement this report. 
 
II. SUMMARY OF CONCLUSIONS 
 
Conclusion 1:  Any stormwater overflow from the biofilter does not come into contact with any 
overburden, raw material, intermediate product, finished product, by-product or waste material 
located at the Flambeau mine.  Therefore any metals, such as copper, iron and zinc present in any 
stormwater overflow from the biofilter during this period of time is not derived from these 
materials. 
 
Conclusion 2:  Any metals such as copper, iron or zinc contained in any stormwater overflow 
from the biofilter at the Flambeau mine site are not the result of any addition of copper, iron or 
zinc from any dredged soil, solid waste, incinerator residue, sewage, garbage, sewage sludge, 
munitions, chemical waste, biological materials, radioactive materials, heat, wrecked or 
discarded equipment, sand, cellar dirt or industrial, municipal or agricultural waste. 
 
Conclusion 3:  Metals such as copper, iron or zinc which may be contained in the overflow from 
the biofilter at the Flambeau mine site are not the result of copper, iron or zinc occurring in 
natural materials which were mined at the site and altered by human or industrial processes. 
 
Conclusion 4:  It is speculative to conclude that any stormwater overflow from the biofilter 
reaches Stream C or the Flambeau River as alleged by the Plaintiffs. 
 
Conclusion 5:  To the extent that any stormwater overflow from the biofilter could contribute 
any metals such as copper, iron or zinc to Stream C, the amount would be insignificant and 
insubstantial since it would not alter the concentration of metals in Stream C due to background 
conditions in the upstream watershed. 
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Conclusion 6:  Dr. David M. Chambers’ and Mr. Robert J. Nauta’s October 10, 2011 
conclusions are flawed and based on a partial and incomplete evaluation of the data collected by 
Flambeau and the Wisconsin Department of Natural Resources (Department) (2).  Moreover, 
Mr. Nauta’s report relies on a review of documentation and does not include direct observation 
of the site in question. 
 
III. BASIS FOR CONCLUSIONS 
 
Conclusions 1 through 6 cited in Section II are based on my review of the history of the project 
as it relates to permits issued for the project, stormwater management practices that were 
implemented per the conditions of the permits, reclamation of the site, remediation activities at 
that the Industrial Outlot, and monitoring data collected at the Flambeau mine site and Rusk 
County.  My conclusions are also based on my personal observations of the site and various 
reclamation and remediation activities undertaken at the site. 
 
III.A. FLAMBEAU MINE PROJECT AND STORMWATER MANAGEMENT 
 
Construction, Operations and Reclamation 
On April 1, 1989, Flambeau filed an application with the Department to develop and operate a 
metallic mineral operation near Ladysmith, Wisconsin (24).  A revised mining permit application 
was submitted by Flambeau on December 29, 1989 (25).  As part of the permitting process for 
the project, a contested case hearing was commenced on July 16, 1990 in Ladysmith, Wisconsin.  
The contested case hearing resulted in the issuance of various environmental permits to 
Flambeau, including a mine permit, dated January 14, 1991.  Included in the mine permit were a 
number of requirements that Flambeau was obligated to fulfill.  One of these requirements was 
the preparation of a Surface Water Management Plan (23).  This plan was submitted to the 
Department in May 1991.  The Surface Water Management Plan described the stormwater 
management and erosion control techniques to be used during site construction, operation, and 
reclamation.   
 
The plan described and depicted the existing conditions of the project area and adjacent 
properties.  Former mine site plan and current features are shown in Figure 1 in Appendix C.  
The mine pit, at its maximum size, was approximately 32 acres, approximately 550 feet wide, 
2600 feet long and 225 feet deep.   
 
The principles used for development of stormwater management and erosion control procedures 
for the project were Best Management Practices, and include the following: 
 

• Mulching and revegetation, as soon as practical, of exposed soil surfaces.  
 

• Stabilizing slopes by seeding and mulching to protect surface soil from erosion by 
stormwater runoff. 
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• Construction of terraces and diversion berms to protect long slopes from erosive forces of 
stormwater drainage. 

 
During construction and operations, erosion control procedures provided temporary control of 
sediment until more permanent structures and/or vegetation were established.  Practices also 
detained stormwater on-site and released those waters at non-erosive velocities, diverted surface 
water from active areas and established cut/fill slopes as flat as feasible.  Measures that were 
used to facilitate erosion control included use of temporary and permanent sedimentation basins, 
berms, slope drains, toe of slope ditches, diversion berms, silt fences, erosion control hay bales 
and filter fabric lined rip rap areas. 
 
A construction erosion control plan was included as Section 2.2 of the Surface Water 
Management Plan (23).  The project site was partitioned into eight zones in approximate 
chronological order of construction as follows: 
 

Zone Area 
1 Access Road and Fence 
2 Topsoil Stockpile Area 
3 Ancillary Facilities Area (Approximate Future Outlot Area) 
4 Crusher/Loadout Area 
5 Type II Stockpile Area 
6 Settling Ponds and Hydric Soil Stockpile/Test Plot 
7 Type I Stockpile Area 
8 Open Pit Mine 

 
The erosion control measures were developed and built in each zone as required.   
 
A reclamation plan was also included as Section 3 of the Surface Water Management Plan (23).  
The reclamation plan was revised in the Supplement to the Surface Reclamation Plan for the 
Flambeau Mine (Revised Reclamation Plan) (14).  By reference, the Revised Reclamation Plan 
applied the same erosion control techniques that were detailed in the Surface Water Management 
Plan (23).  The main revision to the reclamation plan was the consent by Flambeau to allow the 
City of Ladysmith to use the structures in the area known as the Industrial Outlot.   
 
Inclusion of Industrial Outlot in the reclamation plan required that the buildings and associated 
gravel roadbeds, gravel parking areas, and rail spur in the Industrial Outlot, be kept in place for 
potential future community use.  Had Flambeau not allowed the local community to use the 
structures in what is now known as the Industrial Outlot; the structures, such as the gravel road 
beds, gravel parking areas, and rail spur, would have been removed, covered with topsoil, and 
revegetated as part of reclamation.   
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The revised reclamation surface grading kept most of the Industrial Outlot site stormwater 
flowing eastward towards the former surge pond area.  As part of the Revised Reclamation Plan, 
the former surge pond was filled with approximately nine feet of on-site till material, one foot of 
on-site topsoil and inoculated with on-site hydric soil (wetland soil) to transform it into a 
biofilter.  The biofilter was engineered to lower peak flows from the site and to lower total 
suspended solids in the surface water prior to any overflow from the east berm of the biofilter 
during runoff storm events. 
 
Figure 2 in Appendix C shows the reclaimed mine site and drainage area of the Industrial Outlot. 
The main revisions to the reclamation plan were as follows: 
 

• A 3.5 acre wetland originally proposed for the west side of the pit was converted to a 1.7 
acre biofilter and moved northwestward approximately 400 feet.  An additional 8.5 acre 
wetland was constructed on the northeast corner of the site. 

 
• Landscape diversity was established across the site with broad swales designed for a  

100-year storm event.  Upland ridges were devoted to woodlands.  Intermittent stream 
bottoms were treated as a form of grassland and were stabilized with wet prairie, moist 
grasslands, sedge meadow, and constructed swales with bioengineered plantings. 

 
• The Industrial Outlot area was removed from the overall re-grading plan and reclaimed 

by re-grading an east-west ditch to direct water to the former surge pond which was 
converted to the 0.9 acre biofilter. 

 
The formal reclamation of the Flambeau mine began during the fall of 1996 with the partial 
backfilling of the east end of the pit.  The pit was totally backfilled during 1997.  Final surface 
grading, topsoiling, seeding, and fertilizing of the site was generally completed in 1998.  Woody 
plants (e.g. trees) were planted during 1999.  Informal reclamation of the site actively began in 
1991 with the construction of an onsite wetland test plot and during 1993 with the construction 
of two sets of prairie test plots.   
 
Information gained from the test plots was used in the development of the Revised Reclamation 
Plan.  Reclamation activities were performed in accordance with the Revised Reclamation Plan 
(14) and the Surface Water Management Plan (23). 
 
The erosion control principals and procedures used during reclamation were based on the 
procedures documented in the Surface Water Management Plan (23) and were implemented to 
assist in meeting the following reclamation standards contained in the Mining Permit (31): 
 

• Diversity:  At least 15 native volunteer or planted species at a 90% confidence level. 
 

• Survivorship:  No less than 80% of the total number of trees and shrubs planted, using 
established transects and show signs of vigor and health. 
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• Percent cover:  At least 70% cover averaged over the site at 90% confidence level. 
 

• Biomass:  At least 80% of the biomass at the notice-of-completion at 90% confidence 
level. 

 
• Wetland vegetation:  At least 80% of the initial planting at 90% confidence level. 

 
Post Reclamation Activities 
Provisions for long-term care and maintenance monitoring of the mine site are described in the 
Updated Monitoring Plan (22) that was prepared as a condition of the Mining Permit.  This 
monitoring included site inspections; maintenance of landforms; vegetation monitoring; and 
monitoring of groundwater, surface water, terrestrial ecology, and surface subsidence.  All 
sampling and laboratory testing performed by Flambeau or their contractors was performed in 
accordance with the Operational Phase and Long Term Care, Quality Assurance Plan (21). 
 
Monitoring results measured during 2000 indicated that reclamation activities were successful.  
Therefore, a Notice-of-Completion (NOC) was submitted by Flambeau to the Department in 
September of 2001 (13).  In March of 2002 the Department concurred with Flambeau’s NOC 
(37).  The four-year monitoring period to obtain a Certificate-of-Completion (COC) began on 
November 19, 2001.  On January 19, 2007, Flambeau petitioned the Department for a COC (7).  
Following the Department’s determination on February 15, 2007 that reclamation standards were 
met, the Department requested that the Division of Hearings and Appeals schedule a hearing on 
this issue (32).  A prehearing conference was held on April 17, 2007.  The public hearing portion 
of the proceedings was held on May 16 and 17, 2007.  A contested case hearing began in 
Ladysmith on May 30, 2007 with Administrative Law Judge Jeffrey D. Boldt presiding.  At the 
hearing, the parties entered into a Stipulated Agreement for issuance of the COC.  The 
Stipulation was accepted by Judge Boldt and incorporated into Order #IH-07-05 and a COC was 
granted to Flambeau for 149 acres of the Flambeau mine site that includes the backfilled mine 
(1).  The Industrial Outlot area is not covered by the COC. 
 
A Phase I Environmental Site Assessment of the Industrial Outlot was completed by Flambeau in 
1998.  The assessment was performed to document the environmental status of the Industrial 
Outlot prior to re-use by future occupants.  A report dated January 1999 summarizes the 
assessment (20).  During the assessment, six surface soil samples were obtained in the former 
rail spur area and future equestrian trailhead area of the outlot area and tested for copper.  The 
results ranged from16 to 230 mg/kg (ppm).  The average concentration was 62 mg/kg.  Only one 
sample was greater than 74 mg/kg.  No further sampling was performed at that time.  The 
findings of the site assessment concluded that there did not appear to be environmental 
conditions that precluded the site for commercial activities.  Thereafter, the Ladysmith 
Community Industrial Development Corporation (LCIDC) became the manager of the outlot 
buildings. 
 
Upon completion of reclamation work, Flambeau continued to monitor activities at the Industrial 
Outlot.  In particular, it monitored the biofilter system.   
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2003/2004 Outlot Remediation Work.  During spring 2003, Flambeau and the LCIDC agreed 
that the Wisconsin Department of Transportation should remove the rail crossing as part of the 
renovation of Highway 27 during 2004.  Flambeau submitted a work plan to the Department 
dated July 9, 2003 to delineate and characterize the soils in the area of the former rail spur prior 
to reclamation work in this area (12).  The Department provided comments to the plan in a letter 
dated July 18, 2003 (36).  Soil samples were collected on July 24, 2003 and transported to a 
certified laboratory for testing.   
 
A report dated October 20, 2003 submitted to the Department contained the soil results (18).  
The report contained a remediation plan involving the removal of the top two feet of ballast and 
gravel subgrade for the rail spur west of Highway 27.  Results indicated the surface material (top 
6 inches) contained elevated amounts of copper along the rail spur.  In a letter dated October 24, 
2003 the Department agreed to the proposal and to the disposal of the excavated material in a 
certified landfill (35).  After the railroad ties were removed from the area, a contractor began 
removal of the ballast and gravel material on November 3, 2003.  Approximately 7,400 tons of 
material were excavated and delivered to the landfill.  Erosion control measures included use of a 
silt fence to minimize surface water flow overland towards the wetland east of the biofilter and 
establishing drainage towards the biofilter. 
 
During late 2003 and early 2004, Flambeau evaluated a proposal by Flambeau Riders, Inc., 
(Riders), an equestrian club, to develop equestrian trails along property owned by Flambeau and 
on the north portion of the industrial outlot.  The plan allowed for development of an eight acre 
trail head area immediately north of the former rail spur.  On May 28, 2004 Flambeau submitted 
a Revised Reclamation Plan for the rail spur area in order to develop the equestrian trails and 
trail head area (11).  The Revised Reclamation Plan included reclamation of the rail spur west 
and immediately east of Highway 27.  Soil sample results from the east rail spur area were also 
tested.  The results were mildly elevated.  The Department provided conditional approval of the 
Revised Reclamation Plan in a letter dated June 2, 2004 (34).  Reclamation of the rail spur areas 
began on June 2, 2004 with the installation of silt fence to minimize erosion until the disturbed 
areas were stabilized.  On June 7, approximately 322 cubic yards of material was excavated from 
the east rail spur area.  Reclamation with native topsoil of the east and west rail spur areas was 
accomplished from June 8 through June 17, 2004.  A total of approximately 2,760 cubic yards of 
native topsoil was placed.  Seeding, mulching and fertilizing were performed concurrently and 
the project was completed on June 18, 2004.  The surface flow of water from the eight acre 
undeveloped area (the future equestrian trail head area) was directed to flow to the biofilter.  A 
documentation report dated November 10, 2004 was submitted to the Department including a 
topographic map showing the reclaimed area (10). 
 
Although a significant remediation event had occurred in the area upstream of the biofilter, a 
drop in copper concentrations in the stormwater flowing to the inlet of the biofilter did not occur 
after remediation.  The biofilter was receiving surface water from the Industrial Outlot at 
approximately 1,000 ug/L (ppb) copper and samples taken near the outlot overflow area to the 
wetland to the east were measured at 27 to 67 ug/L.  Figure 3 in Appendix C shows copper and 
zinc levels in stormwater at the Industrial Outlot prior to June 2006.   
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2006 Outlot Remediation Work.  During 2005, an extensive sampling program was conducted 
across the Industrial Outlot area to characterize and delineate levels of copper and zinc in surface 
material that may be contributing to surface water concentrations entering the biofilter.  During 
April and extending into September, stormwater samples were obtained across the area.  During 
August, samples of surface material were obtained across the Industrial Outlot parking area.  On 
April 5, 2006, additional surface material samples were obtained from the site access road 
(unpaved road) located west of the outlot area.   
 
The sampling results indicated that there were locations of elevated copper in the near surface 
material in the parking lot area.  Sampling results (see Figure 3) indicated that surface material 
contained 23 to 2,900 mg/kg (ppm) of copper.  Stormwater from the parking lot area contained 
copper concentrations of 75 to 10,000 ug/L.  (Note, there was one outlier sampled at BFSW-
C1B2 on August 8, 2005 which had copper at 100,000 ug/L – this was deemed a result of 
sampling non-flowing water from a shallow depression that contained sulfide material). 
 
Surface water samples taken at the biofilter inlet at various times from September 16, 2004 to 
September 19, 2005 varied from 530 to 2000 ug/L (ppb) of copper.  Samples taken near the 
outlot overflow area to the wetland to the east during the same time frame varied from 27 to 67 
ug/L of copper. 
 
Based on the sampling results, a plan was developed to remove all of the surface material, to a 
depth of 4 inches, in the Industrial Outlot parking lot and the east-west ditch that conveyed 
surface water to the biofilter.  Areas that had elevated concentrations of copper were identified 
for over-excavation to be performed during remediation activities.  The general plan was 
discussed with the Department over the 2005/2006 winter with a general approval of the plan by 
the Department on December 6, 2005.  The final plan was submitted to the Department on 
May 2, 2006 (16) and was conditionally approved by the Department in a letter dated May 4, 
2006 (33). 
 
The remediation work was performed from May 18, 2006 through June 21, 2006.  Topsoiling 
with native topsoil stored at the site was completed on June 30, 2006.  Approximately 2,150 
cubic yards (approximately 3,350 tons) of surface material (and deeper material from isolated 
areas) was excavated from the parking lot area.  Approximately 150 cubic yards of surface 
material (approximately 240 tons) was removed from the lateral drainage ditch areas.  All 
excavated material (total of approximately 3,590 tons) was disposed of at the local approved 
landfill.  The exposed subgrades of the excavations were covered with geotextile fabric prior to 
filling with limestone.  Approximately 1,000 square yards of geotextile was used for the ditch 
areas and 11,000 square yards of geotextile was used in the parking areas.  The geotextile serves 
to act as a filter that will not readily allow migration of lower subgrade soil material upward into 
the limestone subgrade.  A ten-foot wide vegetated buffer strip was constructed on both sides of 
the drainage ditch.  A total of 372 tons of 4 inches to 6 inches sized limestone aggregate was 
placed in the ditches while approximately 2,176 tons of ¾ inch limestone was placed in the 
parking lot area.   
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Asphalt was constructed in a three-inch thick layer over approximately 2.2 acres of parking area 
that had received limestone. Figure 4 in Appendix C shows post 2006 remediation surface water 
quality data collected at the Industrial Outlot and biofilter since June 2006. 
 
Basis for Conclusion 1 
 
Applicability of Federal and State Stormwater Regulations.  Under federal requirements, 
regulated discharges of stormwater are covered under 40 CFR 122.26.  Under this rule, 40 CFR 
122.26 (b) (14) defines stormwater associated with industrial activity to mean:  
 

“…discharge from any conveyance that is used for collecting and conveying  
stormwater and that is directly related to manufacturing, processing or raw materials 
storage areas at an industrial plant.” 

 
The stormwater rule goes on to identify eleven different categories of industrial activity, or 
sectors.  Metal mining is regulated under Sector G: Metal Mining (Ore Mining and Dressing 
Facilities).  For this industrial sector, the scope of operations is described at 40 CFR 122.26 (b) 
(14) (iii) and includes any active or inactive mining activities that:  
 

“…discharge stormwater that is contaminated by contact with or has come into contact 
with any overburden, raw material, intermediate product, finished product, byproduct or 
waste products located on the site of such operations.” 

 
In the preamble to the original federal stormwater rules in 1990, EPA goes on to state on page 
48032 of the November 16, 1990 Federal Register, Vol. 55, No. 222 that:  
 

“...if the owner or operator determines that no stormwater runoff comes into contact with 
overburden, raw material, intermediate product, finished product, by-product or waste 
products, then there is no obligation to file a permit application.  This framework is 
consistent with the statutory provisions of section 402(1)(2) (Clean Water Act) and is 
intended to encourage each mining site to adopt the best possible management controls to 
prevent such contact.”    

 
In addition, the State of Wisconsin has promulgated its own stormwater regulations that are 
codified at Wisconsin Administrative Code NR 216.  Under NR 216.21 (2) (b) 3, it is noted that 
NR 216 only applies to stormwater discharges related to active and inactive mining operations 
where:  
 

“…stormwater contact has come into contact with any overburden, raw material, 
intermediate product, finished product, by-product or waste material located on the site of 
the operations.”   
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This language is similar to the scope of coverage under the federal regulation and would thereby 
exempt any stormwater discharge from permitting where contact only takes place with non-
industrial materials.   
 
Since completion of remedial actions, all stormwater flowing to the inlet of the biofilter is 
derived from stormwater contact with natural materials such as vegetated native topsoil, the 
paved parking lot and roads, or limestone drainage ditch.  Documented remediation activities 
substantiate that stormwater flowing into and from the biofilter does not contact any overburden 
raw material, intermediate product (such as crushed ore), finished product, by-product or waste 
material at the Flambeau mine.  All of these materials were either removed, isolated from contact 
with stormwater, or never existed at the site.  Therefore metals such as copper, iron and zinc in 
stormwater that intermittently flow into and out of the biofilter cannot be derived from materials 
regulated under federal or state rules.  Given that all stormwater discharges have been isolated 
from contact from these materials, there is no stormwater discharge from any industrial activity 
at the Industrial Outlot. 
 
Basis for Conclusion 2 
 
Surface Water Discharge of Pollutants under the Federal Clean Water Act.  Under Title V of 
the Clean Water Act, the definition of “pollutant” is described at Section 502 (33 U.S.C. 1362) to 
mean: 
 

“…dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, 
munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or 
discarded equipment, rock, sand, cellar dirt and industrial, municipal and agricultural 
waste discharged into water.” 

 
Section 502 goes on to define “discharge of a pollutant” to mean: 
 
 “…any addition of any pollutant to navigable waters from any point source.” 
 
Given the above definitions, the Clean Water Act would be applicable to the copper and zinc in 
stormwater from the Industrial Outlot were that copper and zinc derived from materials defined 
as a pollutant and discharged from a point source to a water of the United States.  However, 
those materials either do not exist at the site or have been isolated from contact with stormwater 
as a result of documented reclamation and remediation activities.  Therefore, since the 
completion of remediation activities, stormwater does not contain copper and zinc added from 
any of the materials described in the statutory definition of a pollutant.  As such, any occurrence 
of metals such as copper, iron and zinc in stormwater runoff from the Industrial Outlot cannot be 
considered to be a pollutant.   
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Basis for Conclusion 3 
 
During mine operations, portions of the Industrial Outlot were used for the storage, handling, and 
transport of materials that naturally contained metals such as copper, zinc and iron.  These 
materials were altered from their natural state due to mining activities such as blasting and 
crushing.  Documented reclamation and remediation activities summarized above in this section, 
demonstrate that altered naturally occurring materials containing metals such as copper, iron and 
zinc no longer exist at the surface of the Industrial Outlot.  Therefore the metals in any 
stormwater overflow from the biofilter are not, and cannot be, derived from copper, iron and zinc 
occurring in natural materials that were mined at the site and altered by human or industrial 
processes. 
 
III.B. STREAM C WATERSHED AND BIOFILTER OULET 
 
Figure 5 in Appendix C shows: 
 

• The visible occurrence of Stream C which begins south of Copper Park Lane. 
 

• The approximate watershed of Stream C. 
 

• The approximate sub watershed of the biofilter that may drain to the wetland area 
adjacent to Stream C through the biofilter outlet. 

 
• The area around the outlet to the biofilter and Stream C visible to the south of Copper 

Park Lane. 
 

• The approximate sub watershed of an intermittent tributary to Stream C.  
 
The entire watershed that drains to the Flambeau River is approximately 265 acres.  The 
watershed for the biofilter is approximately 20.8 acres.  Thus a rough approximation is that the 
biofilter watershed is at most 8 percent of the land that is in the watershed for Stream C. 
 
Basis for Conclusion 4 
As clearly shown in Figure 5 in Appendix C, the outlet of the biofilter is into a grassy wetland 
area.  This area drains to the south through a culvert beneath Copper Park Lane before eventually 
reaching the visible occurrence of Stream C.  To date, no definitive test has been completed 
demonstrating:  1) that intermittent overflow from the biofilter that may flow into the wetland 
area reaches the visible occurrence of Stream C south of Copper Park Lane; or 2) that even if one 
accepts that a Stream C channel exists east of the biofilter, that overflow from the biofilter 
reaches that channel.  Moreover, there has been no definitive test or documentation offered by 
Plaintiffs demonstrating that the intermittent overflow from the biofilter has ever reached the 
Flambeau River.  This demonstration could be completed through hydrologic studies such as a 
dye test.  To my knowledge such hydrologic testing has not been completed.   
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III.C. MONITORING DATA  
 
Since the completion of reclamation activities, Flambeau has completed a variety of monitoring 
activities to assess environmental conditions at and near the former mine site.  This section of the 
report presents data summarizing the following: 
 

• Figure 6 in Appendix C summarizes data from soil and stormwater samples collected 
along Highway 27 north and south of the former mine site.  This data was collected in 
2006. 

 
• Figure 7 in Appendix C summarizes data from soil sampling that was completed in 2008 

at the mine site and around the mine site in areas unaffected by past mining activities. 
 

• Figure 8 and Figure 9 in Appendix C summarize data from surface water sampling 
completed at the site and in the vicinity of the site between 2006 and the fall of 2011. 

 
• Figure 10 in Appendix C summarizes surface water sampling data collected by the 

Department (30). 
 

• Figure 11 in Appendix C summarizes data from surface water sampling complete at 
surrogate sampling sites in Rusk County.  The sites selected represent stormwater runoff 
in roadside ditches similar to the roadside ditches in the watershed of Stream C. 

 
Basis for Conclusion 5 
As part of the 2006 remediation effort, soil and surface water samples were obtained on April 5, 
2006 from offsite locations in ditches along Highway 27 approximately one mile north and one 
south of the site.  A total of eight soil samples were obtained, four from north of the site and four 
from the south site.  Three surface water samples were collected, one from the north site and two 
from the south site.  The soil and water samples were analyzed for copper and zinc.  The results 
of these sampling events were submitted to the Department in the Final Work Plan for the 
Flambeau Industrial Outlot dated May 2, 2006 (Foth 2006).  The results from the analysis of the 
samples for copper and zinc are provided in Figures 6 in Appendix C.  Additional soil sampling 
was completed at the site and in the vicinity of the site in 2008.  This data is presented in Figure 
7 in Appendix C. 
 
An examination of the data displayed on Figure 6 and Figure 7 shows that the concentrations of 
copper in surface soils at the Industrial Outlot, upstream of the biofilter, ranged between 20 and 
27 mg/kg.  As shown in Figure 7 in Appendix C, offsite concentrations of copper in soils ranged 
between 4.4 and 180 mg/kg.  Concentrations of copper in soils collected in the ditch along 
Highway 27 north and south of the mine site ranged between 12 and 85 mg/kg with an average 
concentration of 30 mg/kg (see Figure 6 in Appendix C). 
 
The concentration of metals in soil samples collected at the mine  site are similar to the 
concentration of those metals in soil samples collected off site, and upstream of the biofilter, and 
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along Highway 27 at sample sites north and south of the former mine site.  This data 
demonstrates that metals such as copper, iron and zinc in the soils at the Flambeau mine site are 
comparable to naturally occurring levels of those substances in the vicinity of the Flambeau mine 
site. 
 
Figure 8 and Figure 9 in Appendix C summarize surface water quality data collected by 
Flambeau between August 2006 and September 2011.  Samples were collected and analyzed for 
copper and zinc.  Figure 10 summarizes surface water quality data collected by the Department 
in 2010 and 2011. Figure 11 in Appendix C summarizes surface water quality data collected by 
Flambeau at surrogate sites.      
 
The water quality data presented on Figures 6, 8, 9, 10 and 11 show several spatial trends: 
 

• The concentration of metals in stormwater near the biofilter outlet are similar or lower 
than concentrations in stormwater in the Stream C watershed upstream of the biofilter 
outlet area.  For example, compare sample point BFSW-C2 to sample points along 
Highway 27 (see data on Figures 8, 9, and 10).  The sample points along Highway 27 east 
of the former mine site are in the Stream C watershed, upstream of the biofilter outlet. 

 
• The concentration of copper and zinc in water collected along Highway 27 north and 

south of the mine site (outside of the Stream C watershed) is typically higher than what 
emanates from any overflow of the biofilter.  Compare data for BFSW-C2 on Figure 8 
and Figure 9 to data on Figure 6.  This indicates that copper and zinc concentrations 
measured near any point around the biofilter overflow are consistent with ambient 
conditions outside the watershed. 

 
• A significant source of metals in Stream C south of Copper Park Lane, emanates from an 

area where drainage from the Stream C watershed flows beneath Highway 27 upstream 
of the biofilter outlot area.  This is substantiated by examination of data presented on 
Figures 8, 9, and 10. 

 
• Surrogate monitoring data presented on Figure 11 shows that the concentration of copper 

and zinc along highways and in small streams receiving wetland drainage, is similar to 
that occurring at the Flambeau mine site and similar to that which occurs in the 
intermittent overflow from the biofilter.  

 
As shown of Figure 5, the biofilter watershed constitutes about 7 percent of the Stream C 
watershed that drains into the Flambeau River.  Relative to that portion of the watershed area of 
Stream C, where it begins south of Copper Park Lane, the biofilter watershed is approximately 
12 percent of the drainage area.  Based on monitoring data, the concentration of metals in 
stormwater at the outlet are routinely similar or lower in concentration than stormwater flowing 
into Stream C from the watershed upstream of the biofilter outlet area.  Based on this, any flow 
from the biofilter cannot, and does not, cause an increase in the concentration of metals in the 
surface water in Stream C.  The concentration of metals in Stream C south of the biofilter area 
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would be similar to historical data due to the sources that exist along Highway 27 regardless of 
whether any overflow from the biofilter reached Stream C.  This conclusion is substantiated by 
Department data collected at EB-6, a tributary to Stream C, which exhibits nearly identical 
concentrations to the biofilter outlet and drains a watershed area that is nearly double that of the 
Industrial Outlot. 
 
III.D. EVALUATION OF CHAMBERS AND NAUTA REPORTS 
 
Dr. Chambers’ October 10, 2011 report is based on an incomplete and partial evaluation of the 
surface water quality data collected on Stream C and the surrounding watershed.  Dr. Chambers’ 
report does not evaluate all of the Flambeau monitoring data.  Dr. Chambers’ report only 
evaluates data from the following locations: 
 

• The biofilter outlet – BFSW-C2, 
• Stream C below the biofilter outlet – SW-C5, 
• Stream C at the outlet to the Flambeau River – SW-C6, 
• The Flambeau River at the mine boundary – SW-2, and  
• The Flambeau River below Stream C – SW-3. 

 
Dr. Chambers’ report does not evaluate all of the Department monitoring data.  Dr. Chambers 
report only evaluates Department data from the following locations: 
 

• Biofilter overflow – BO-1, 
• Stream C below Copper Park Lane – C1-5, 
• The mouth of Stream C at the Flambeau River – SC-7, 
• The Flambeau River above Stream C – FA-8, and  
• The Flambeau River below Stream C – FB-9. 

 
Based on this data, Dr. Chambers evaluated the copper concentrations relative Acute Toxicity 
Criterion (ATC) and Chronic Toxicity Criterion (CTC) for copper.  It is based on this limited 
analysis of data that Dr. Chambers’ conclusions are based.   
 
Dr. Chambers calculated the ATC and CTC for copper in a limited number of samples from 
Stream C and the biofilter outlet.  Those calculations show that the concentration of copper is 
above the ATC and CTC.  Based on those calculations he concludes that Stream C is a source of 
pollutants to the Flambeau River.  However, Dr. Chambers’ report does not establish the source 
of the copper because, among other things, it does not evaluate natural sources of copper from 
other regions of the Stream C watershed.  Dr. Chambers did not evaluate regions of the Stream C 
watershed upstream of the biofilter overflow.  These regions clearly show copper concentrations 
in storm water runoff that are similar to or higher than those that may intermittently emanate 
from the biofilter overflow.  Dr. Chambers’ report ignores Department data from a tributary of 
Stream C.  Department data at EB-6 on a small tributary to Stream C south of Copper Park Lane 
also exhibits copper concentrations above the ATC and CTC.  Dr. Chambers does not attempt to 
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establish that copper in overflow water from the biofilter is derived from a material regulated 
under the Clean Water Act, a material that would constitute a source of pollution.   Dr. 
Chambers’ report cannot conclude that the copper concentrations in Stream C are somehow 
derived from the biofilter because he ignores background data in upstream regions of the 
watershed.   
 
Mr. Nauta’s report and conclusions are based only on his review of various documents and data 
collected at the site.  Based on his review of those materials, his report concludes that the 
biofilter discharges to Stream C.  His conclusion is not based on any documented site visit on his 
part to visually observe a connection between the biofilter and Stream C or any definitive 
hydrologic test demonstrating a direct hydrologic connection between Stream C and the biofilter.  
Although project documentation does speak of Stream C with respect to the biofilter, there is no 
documentation acknowledging where Stream C definitively begins or that the biofilter is 
hydrologically connected to it.  Project documents often use general terms and are not intended 
to be relied upon to form jurisdictional determinations; particularly on a scale as small as is 
necessary to establish that there is a connection between the biofilter and Stream C.  For 
example, the reference to Stream C in many of the Flambeau project documents is a reference to 
a general area; not a specific delineated waterway.  Second and most significantly, project 
documents cannot change actual observed field conditions.  Simply because a document 
indicates a flow path for a connection, does not establish that flow path or connection where 
actual field conditions demonstrate otherwise. 
 
Although Mr. Nauta’s report presents data from the Stream C watershed upstream of the area of 
the biofilter overflow, he does not adequately consider it as a source for metals in Stream C.  
Similar to Dr. Chambers, Mr. Nauta does not consider Department data from upstream of the 
biofilter area or the small tributary to Stream C, data that clearly shows other ambient sources of 
metals to Stream C. 
 
The conclusions I have reached and stated in this report are my professional opinions on these 
matters after examination of the materials referenced and application of my education, 
experience, observations and professional qualifications. 
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