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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 

WISCONSIN RESOURCES 
PROTECTION COUNCIL, CENTER 
FOR BIOLOGICAL DIVERSITY, 
AND LAURA GAUGER, 
  Plaintiffs, 
 v. 
FLAMBEAU MINING COMPANY, 
  Defendant. 

Case No. 11-cv-45 

 
DEFENDANT, FLAMBEAU MINING COMPANY’S, BRIEF IN 

SUPPORT OF MOTION TO DISMISS FOR FAILURE 
TO JOIN AN INDISPENSABLE PARTY 

 
 

INTRODUCTION 

Plaintiffs’ recent filings make clear that their citizen suit against Flambeau 

Mining Company (“FMC”) is really no citizen suit at all.  Rather, it is an 

improper, back door attempt to invalidate Wisconsin’s entire storm water 

regulatory scheme, which Plaintiffs now assert was promulgated in error.   

Should the Court agree with Plaintiffs’ position that Wisconsin’s sole 

WPDES storm water regulation—NR § 216—is invalid for Clean Water Act 

purposes, several thousand companies granted storm water permit coverage by 

Wisconsin Department of Natural Resources (“WDNR”) would be instantly 

operating without a valid permit.  Likewise, should the Court agree that WDNR 

cannot rely on Wis. Stat. § 283.51 for WPDES purposes, WDNR would instantly 
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lose the ability to regulate storm water discharges at mines in the most efficient 

manner.   

In light of Plaintiffs’ arguments, WDNR is an indispensable party in this 

citizen suit.  However, it cannot be joined in this law suit.  Under the Clean Water 

Act, citizen suits may not be brought against state government entities to challenge 

the validity of a state permit program.  Further, WDNR was not named in the 

Notice of Intent (the mandatory precursor to this lawsuit), and WDNR enjoys 

sovereign immunity.  

Rather than use a Clean Water Act (“CWA”) citizen suit against FMC to 

attack Wisconsin’s regulatory scheme, Plaintiffs must pursue other avenues for 

relief.  The CWA gives concerned citizens a specific means to challenge a state 

NPDES program that is allegedly operating impermissibly.  They may raise the 

issue with the United States Environmental Protection Agency (“U.S. E.P.A.”).  If 

the U.S. E.P.A. does not act, a citizen may sue the administrator of the U.S. E.P.A. 

for inadequate oversight of a state program.  33 U.S.C. § 1369.  Alternatively, 

Plaintiffs could attempt to challenge Wisconsin’s regulatory scheme through a 

state action brought under Wis. Stat. § 227.40. 

For these reasons, the Court must dismiss the case and require Plaintiffs to 

bring their case in another manner, as they should have done initially. 

BACKGROUND 

On November 17, 2010, FMC was served with Plaintiffs’ applicable Notice 

of Intent for alleged violations of the federal Clean Water Act.  The Notice 
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identified two claims that would be raised in the subsequent suit:  (1) FMC 

allegedly discharged pollutants in violation of 33 U.S.C. § 1311(a); and (2) FMC 

failed to obtain a National Pollutant Discharge Elimination System (“NPDES”) 

permit as required under 33 U.S.C. § 1342. (See Complaint, Ex. 1, p. 1; Dkt. 3). 

Plaintiffs’ Complaint against FMC, filed on January 18, 2011, mirrored 

these allegations (See Complaint, ¶ 47; Dkt. 1). 

In response, among other defenses, FMC asserted the fact that since 1998 

FMC had a valid permit issued by the WDNR pursuant to NR § 216, the 

implementing regulations for Wisconsin’s WPDES program under the CWA.  (See 

Defendant Flambeau Mining Company’s Brief In Support of Motion for Summary 

Judgment “FMC Brief”, p. 15 of 60; Dkt. 58; Defendant Flambeau Mining 

Company’s Reply Brief In Support of Motion for Summary Judgment “FMC 

Reply”, pp. 6-7 of 81; Dkt. 111; and Defendant’s Proposed Findings of Fact in 

Support of its Motion for Summary Judgment “FMC PFOF”, ¶¶ 64-66; Dkt. 59). 

In return, Plaintiffs initiated a direct attack on NR § 216 and its related 

statutes in three separate court filings.  First, at summary judgment, Plaintiffs 

began to suggest that FMC’s permit should not be accorded weight under the 

Clean Water Act because it was not issued by WDNR in a manner consistent with 

the Clean Water Act.  Initially, they argued that a permit issued by WDNR under 

NR § 216 of Wisconsin’s WPDES program is invalid for purposes of the CWA 

because NR § 216 was allegedly never formally approved by the U.S. E.P.A. 

(Plaintiffs’ Response to Defendant’s Motion for Summary Judgment “Pltffs’ 
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Response”, pp. 23-28 of 95; Dkt. 99). Then, they argued that the permit possessed 

by FMC lacks “the hallmarks” of an NPDES permit (such as a certain public 

notice, public hearing, and approval by the U.S. E.P.A.).  (Pltffs’ Response, 

pp. 19-20, 22 of 95).  As explained in FMC’s summary judgment reply, this 

argument is premised on the notion that Wis. Stat. § 283.51, a segment of 

Wisconsin’s WPDES law, is invalid.  (FMC Reply, pp. 13-14 of 81).  That statute 

specifies that WDNR need not comply with certain notice, hearing, and approval 

procedures under the WPDES law where it is already complying with the even 

more stringent regulations of the Wisconsin Mining Law.  (FMC Reply, pp. 13-14 

of 81). 

Second, in their January 24, 2012 response to WDNR’s amicus submission, 

Plaintiffs reiterated their position that the state’s WPDES program is not operating 

correctly.  In fact, they stated:  “the State’s position on the use of state-law mining 

permits to regulate point-source pollutant discharges is flatly inconsistent with the 

plain language of the CWA as interpreted by the lead agency implanting the Act – 

the U.S. EPA.”  (Plaintiffs’ Opposition to the State of Wisconsin’s Motion for 

Leave to File an Amicus Curiae Brief “Pltffs’ Opp. to Amicus”, p. 8 n.2; Dkt. 

118).  Moreover, they argued that WDNR has “tenuous” “legal authorities to 

implement the CWA in Wisconsin. . .”.  (Pltffs’ Opp. to Amicus, p. 8 n.2; Dkt. 

118). 

Finally, and most recently, on March 2, 2012, Plaintiffs filed a motion in 

limine that removed any question as to the nature of their case.  They effectively 
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asked the Court to bar Flambeau from arguing that its permit is appropriate 

because the WPDES storm water regulation relied upon by the WDNR to issue 

FMC’s permit was allegedly never formally approved by U.S. E.P.A.  (Plaintiffs’ 

Motion in Limine to Exclude Evidence Other Than a Federal Register Notice or 

Letter, “Pltffs’ Motion in Limine”; Dkt. 122).  Plaintiffs include the following 

language in their supporting brief: 

• “To the extent that FMC continues to deny that it lacks a federal NPDES permit and to 
assert that it has a ‘permit shield’ pursuant to 33 U.S.C. § 1342(k), it must provide 
evidence of EPA’s approval of the state laws under which it actually possesses a permit.” 
 

• “Unlike the permit program set forth in Wis. Stat. § 283.31 (the state’s approved NPDES 
program), Plaintiffs do not believe that Wis. Stat. § 283.33 or Wis. Admin. Code § NR 
216.21(4)(a) has ever been approved by EPA pursuant to 40 C.F.R. § 123.62.  Neither 
Plaintiffs nor FMC has been able to find any evidence of such approval.” 
 

• “Wis. Stat. § 283.33 establishes a stormwater permit alternative to the program for all 
other pollution discharges under Wis. Stat. § 283.31, and Wis. Admin. Code § NR 
216.21(4)(a) purports to allow DNR to substitute other permits (where certain findings 
are made by DNR) in the place of a permit under Wis. Stat. § 283.33.  If either of these is 
not

 

 approved by EPA as part of Wisconsin’s 33 U.S.C. § 1342 program, then there can be 
no argument by FMC that a permit purportedly covered by NR 216.21(4)(a) satisfies 
Wis. Stat. § 283.33 and thereby is issued “pursuant to” the Clean Water Act under 33 
U.S.C. § 1342(k).” [underline original.] 

• “While EPA has delegated authority to Wisconsin Department of Natural Resources 
(“DNR”) to issue federal Clean Water Act discharge permits, only if DNR issues 
discharge permits under its EPA-approved program pursuant to 33 U.S.C. § 1342 does 
the permit satisfy the federal Clean Water Act permit requirement.  33 U.S.C. § 1342(k).  
In order for the permit issued under either §283.33, or under any other alternative 
permitting program (as authorized by Wis. Admin. Code § NR 216.21(4)(a)), to meet the 
federal requirements of a Clean Water Act discharge permit required by 33 U.S.C. § 
1342, the EPA must have approved those state laws as part of the state’s Clean Water Act 
permit program.” [footnotes omitted; italics original.] 

 
• “Where, as here, a state regulation is promulgated after the state’s 33 U.S.C. § 1342 

permit program has been approved by EPA, the state must submit the regulation to EPA, 
and EPA must explicitly approve it, for the regulation to be a revision to the state’s 33 
U.S.C. § 1342 permit program.  40 C.F.R. § 123.62.  Unless and until that process is 
followed, the state law revision has no federal effect on and cannot revise the state’s 
previously-approved 33 U.S.C. § 1342 permit program.” 

 
 

Case: 3:11-cv-00045-bbc   Document #: 124   Filed: 03/08/12   Page 5 of 18



 6 

Pltffs’ Motion in Limine, pp. 4, 9, 11 n.8, and 13. 
 

Plaintiffs are contending that FMC’s permit is invalid because WDNR’s 

WPDES storm water program is allegedly invalid.  However, the author and 

operator of that program—the WDNR—remains on the sidelines.  So too do the 

approximately 5,700 industrial facilities in Wisconsin that have been granted 

storm water permit coverage under the same regulation that Plaintiffs now dispute:  

NR § 216.  (See Ex. 1, Second Supplemental Affidavit of James Bertolacini 

“Second Bertolacini Aff.”, ¶ 5).  While FMC has done its best to defend the state’s 

storm water permit program, it certainly does not and cannot replace the State of 

Wisconsin in that role.   

ARGUMENT  

Courts have inherent authority to join parties under Rule 19 of the Federal 

Rules of Civil Procedure.  But when an indispensable party cannot be joined—as 

is the case here—the Court must consider whether the action should be dismissed.  

Fed. R. Civ. P. 19(b). 

Assessing whether joinder is required under Rule 19 of the Federal Rules of 

Civil Procedure is a three-step process.  See Fed. R. Civ. P. 19.  First, the Court 

must determine whether the entity to be joined is a required party under Rule 

19(a).  Id.  Second, if the entity is a required party, the court must decide if the 

joinder of that entity is feasible.  Id.  Third, when joinder is not feasible, the court 

must analyze the Rule 19(b) factors to determine whether the entity is 

indispensable, that is, whether the court “in equity and good conscience” should 
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dismiss the case rather than proceed without them.  Id.  Here, as discussed more 

fully below, the WDNR’s indispensability compels dismissal. 

I. THE WDNR IS A REQUIRED PARTY UNDER RULE 
19(a)(1). 

Rule 19 provides courts with a mechanism to join required parties that later 

become necessary as the true nature of the legal dispute is revealed.  See Fed. R. 

Civ. P. 19(a)(1).  An entity is a required party if it “claims an interest relating to 

the subject of the action and is so situated that disposing of the action in the 

[entity’s] absence may, as a practical matter, impair or impede the [entity’s] ability 

to protect the interest.”  Fed. R. Civ. P. 19(a)(1)(B)(i).  Here, WDNR constitutes 

just such a required party. 

A. The WDNR Has An Interest Relating To The Subject Of This 
Action. 

Plaintiffs’ attempt to undercut the authority of Wisconsin’s NPDES 

program gives the WDNR an undeniable interest in the subject of this action.  

Should the Court agree with Plaintiffs that a permit issued under Wisconsin’s NR 

§ 216 regulation is invalid, all storm water permit holders in the State of 

Wisconsin (approximately 5,700 industrial facilities) would no longer have permit 

coverage from WDNR.  (Second Bertolacini Aff., ¶ 5).  Likewise, should the Court 

agree with Plaintiffs’ suggestion that Wisconsin’s WPDES law invalidly 

authorizes WDNR to rely upon a state mining notification, hearing, and approval 

process for WPDES purposes, this would materially impair WDNR’s ability to 

handle situations that raise both mining and storm water concerns. 

Case: 3:11-cv-00045-bbc   Document #: 124   Filed: 03/08/12   Page 7 of 18



 8 

B. Disposing Of This Action Without WDNR Will Impair Or 
Impede Its Ability To Protect Its Interests. 

An adverse decision in this case will not only impede the WDNR’s ability 

to issue permits, but also its ability to regulate current permit holders.  

Government agencies—like the WDNR—are necessary parties under Rule 19 

when a plaintiff’s claim against another defendant indirectly attacks the agency’s 

administrative decisions, policies or practices.  See Boles v. Greeneville Hous. 

Auth., 468 F.2d 476 (6th Cir. 1972); see also McCowen v. Jamieson, 724 F.2d 

1421 (9th Cir. 1984).   

This is precisely the circumstance here.  Disposing of this action without 

the WDNR would deprive the WDNR of the opportunity to defend the integrity of 

its regulatory framework and decisions.  See Boles, 468 F.2d at 479.1

Several cases support this conclusion.  For example, in Boles, the Sixth 

Circuit found that an agency was an indispensable party under Rule 19 when 

plaintiffs impliedly challenged the agency’s actions under federal law.  468 F.2d at 

478.  In fact, the Court found the potential prejudice to the agency from disposing 

of the case in its absence so substantial that it dismissed the lawsuit sua sponte.  Id. 

at 479.  The Court stated:  

 

In order to grant the relief sought by appellants this court would be compelled to 
hold in effect that not only did [the agency] misinterpret its own guidelines, but 
that it also misconceived its function and prerogatives under the [applicable 
federal law].  To make such a determination without joining [the agency] is to 
deprive it of the right to defend the integrity of its administrative decisions in 
these areas which so intimately affect its policies and procedures.   

                                                 
1 WDNR’s amicus submission, which Plaintiffs have opposed, does not eliminate its need 

to participate as a party in this case.  For example, as an amicus, WDNR cannot partake in 
discovery, submit motions, or obtain trial testimony. 
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We are most hesitant to set the precedent of allowing the policies and practices of 
[the agency] or any other federal agency to be overhauled by the judiciary 
without at least affording the agency the opportunity to be heard in support of its 
present operation. 

Id. (footnote omitted). 

Similarly, in McCowen, the Ninth Circuit vacated a district court’s 

disposition of a case where the relevant government agency had not been joined.  

724 F.2d at 1424.  The Court held that the Secretary was a necessary party, stating: 

In this case the plaintiff class is attacking a defendant who is following the 
direction of the Secretary in applying a modification of the administrative 
regulations. Where the thrust of the action is against the agency’s interpretation 
of its own regulations, [the Secretary is indispensable]. 

Id. 

 Other courts have likewise deemed an agency a required party where the 

thrust of a plaintiff’s complaint called into question an agency’s rules or actions.  

See, e.g., Aztec Minerals Corp. v. Romer, 940 P.2d 1025, 1034 (Colo. App. 

1997)(“In light of our determination that plaintiffs’ third and fourth claims for 

relief essentially challenge the reasonableness of EPA’s removal action, we 

conclude that the trial court properly ruled that the EPA was both a necessary and 

an indispensable party”); Lufkin v. Ill. Dep’t. of Employment Sec., No. 94-C-5366, 

1997 WL 159546, *2 (N.D. Ill. Mar. 28, 1997)(because Plaintiffs’ allegations 

challenge the validity of a state agency’s “rules and decisions,” that state agency is 

required to participate.) 

Similar to the above cases, the thrust of Plaintiffs’ case is that the WDNR 

improperly promulgated and erroneously applied state regulations.  Should 

Plaintiffs succeed, WDNR continued regulation of the storm water of 
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approximately 5,700 industrial facilities in the State of Wisconsin through 

permitting under NR § 216 will be upended.  In addition, WDNR may lose the 

ability to rely upon a state mining notification, hearing, and approval process for 

WPDES purposes under Wis. Stat. § 283.51. 

Including FMC as a defendant in this case does not negate the WDNR’s 

indispensability or adequately represent its interest.  The WDNR “has a right to 

independent representation where [its] interests are at stake.”  See McCowen, 724 

F.2d at 1424.  Because the WDNR has an interest in this case and disposing of it 

without the agency will impede its ability to protect that interest, the WNDR is a 

required party to this litigation. 

II. THE WDNR CANNOT BE JOINED UNDER RULE 19. 

Since the WDNR is a required party, the Court must next consider whether 

the WDNR’s joinder is feasible.  See Fed. R. Civ. P. 19.  Here, however, joinder is 

not feasible for several reasons.  First, the CWA does not permit citizen suits 

against state agencies as to the manner in which they are operating their state 

NPDES programs.  Second, Plaintiffs’ Notice of Intent failed to apprise WDNR of 

their legal challenge.  Third, the WDNR has not waived its sovereign immunity. 

A. The Court Does Not Have Jurisdiction Over Plaintiffs’ Dispute 
With WDNR Under The CWA. 

Under the CWA citizen suit provision, a citizen may bring suit against: 

any person (including (i) the United States, and (ii) any other governmental 
instrumentality or agency to the extent permitted by the eleventh amendment to 
the constitution) who is alleged to be in violation of (A) an effluent standard or 
limitation under this chapter or (B) an order issued by the Administrator or a 
State with respect to such a standard or limitation,… 
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See 33 U.S.C. § 1365(a)(1).  

This section confers jurisdiction over citizen suit cases in federal district 

courts, stating: 

The district courts shall have jurisdiction, without regard to the amount in 
controversy or the citizenship of the parties, to enforce such an effluent standard 
or limitation, or such an order,… 

See 33 U.S.C. § 1365(a). 

By the plain language of the statute, a lawsuit challenging the legality of 

Wisconsin’s WPDES program cannot properly be characterized as a CWA citizen 

suit, as it does not constitute a suit against a person alleged to be in violation of an 

“effluent standard or limitation” or “an order issued by the Administrator or a 

State with respect to such a standard or limitation.”  Id. 

Other district courts have recognized that suits against state agencies 

challenging the manner in which they are operating their permit programs are 

improper under the citizen suit provision.  See, Legal Envtl. Assistance Found., 

Inc. v. Pegues, 717 F. Supp. 784, 789 (M.D. Ala., 1989)(explaining that a federal 

district court does not have jurisdiction under 33 U.S.C. § 1365 over a citizen’s 

challenge to a state approved NPDES permit, and that such limitation is logical 

given “it is the duty of the [EPA] Administrator to supervise the State program.”), 

aff’d, 904 F.2d 640 (11th Cir. 1990).  Because Plaintiffs’ dispute with the WDNR 

cannot properly be characterized as a citizen suit under the CWA, jurisdiction 

under that section is improper. 
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B. Plaintiffs Did Not Name WDNR In The Notice of Intent. 

Even assuming Plaintiffs’ dispute with the WDNR is the proper subject of a 

CWA citizen suit, any attempt to join the WDNR in this citizen suit would be 

impossible, as the WDNR was never served with a proper Notice of Intent. 

Prior to filing a citizen suit, a citizen must provide 60 days advance notice 

to the alleged violator.  See 33 U.S.C. § 1365(b); see also, Center for Biological 

Diversity v. Marina Point Dev. Co., 566 F.3d 794 (9th Cir. 2009).  In the absence 

of a proper notice, the court does not have jurisdiction to hear the case and must 

dismiss the action.  Center for Biological Diversity, 566 F.3d at 800.  The purpose 

of the Notice of Intent is to give the targeted party notice of potential claims 

against it and an opportunity to bring itself into compliance with the Act to avoid 

the suit.  Id. at 800-01. 

Here, Plaintiffs’ Notice of Intent is insufficient because it did not name the 

WDNR as an alleged violator.  See 33 U.S.C. § 1365(b).  The Notice of Intent 

Plaintiffs served on FMC named only FMC and Kennecott Minerals Company as 

potential violators of the CWA.  See Complaint, Ex. 1, p. 1; Dkt. 3.  Clearly, a 

Notice of Intent that fails to name an alleged violator fails to give that party notice 

of any potential claims against it and an opportunity to come into compliance. 

Also, the Notice of Intent is insufficient because it failed to notify the 

WDNR “precisely what it allegedly did wrong, and when.”  Center for Biological 

Diversity, 566 F.3d at 801.  An alleged violator is “not required to speculate as to 

all possible attacks” that might be added to a citizen suit at a later time.  See, 
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ONRC Action v. Columbia Plywood, Inc., 286 F.3d 1137, 1143 (9th Cir. 2002).  

Rather, a plaintiff must make its claims against an alleged violator clear and 

cannot add new theories to a citizen suit at later times when sufficient notice of 

those theories was not given in the Notice of Intent.  See id. (holding that the mere 

fact that a notice of intent asserted that defendant’s permit was invalid on one 

basis did not mean that plaintiff could challenge permit on alternative basis later). 

In this case, Plaintiffs’ Notice of Intent did not include any allegations that 

the WPDES permit program was invalid or that certain segments of the program 

were not properly approved by the EPA.  To the contrary, it specifically referred to 

the WPDES program as “EPA-approved.”  See Complaint, Ex. 1, p. 2; Dkt. 3.  

Because the WDNR was not served a proper Notice of Intent, WDNR could not be 

joined in this case. 

C. The Court Does Not Have Jurisdiction Over WDNR Because 
WDNR Has Sovereign Immunity. 

Finally, WDNR cannot be joined because it has sovereign immunity.  The 

Eleventh Amendment to the United States Constitution specifies that “[t]he 

Judicial power of the United States shall not be construed to extend to any suit in 

law or equity, commenced or prosecuted against one of the United States by 

Citizens of another State,…”.  See U.S. Const. amend. XI.  

“While the Amendment by its terms does not bar suits against a State by its 

own citizens, [the Supreme] Court has consistently held that an unconsenting State 

is immune from suits brought in federal courts by her own citizens as well as by 
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citizens of another State.”  Burnette v. Carothers, 192 F.3d 52, 57 (2nd Cir. 1999) 

(quoting Edelman v. Jordan, 415 U.S. 651, 662-663 (1974)).  Sovereign immunity 

also protects state agencies, and officers who act on behalf of the state, from suit 

without their consent.  Id. 

Although Congress may abrogate states’ sovereign immunity, it has not 

done so in the context of the CWA.  Id.  Rather, the CWA expressly limits a 

citizen’s ability to sue state agencies to only the extent permitted by the eleventh 

amendment.  Id.  See also 33 U.S.C. § 1365(a)(1). 

Courts have consistently dismissed citizen suits against state agencies under 

the CWA as violating the state’s sovereign immunity.  See Burnette v. Carothers, 

192 F.3d at 57 (affirming district court’s holding that the citizen suit provision in 

the CWA did not abrogate state’s sovereign immunity and that state defendants 

were therefore immune from suit in federal court); see also, Natural Res. Def. 

Council v. Cal. Dep’t. of Transp., 96 F.3d 420, 423 (9th Cir. 1996)(affirming 

district court dismissal of claims brought under the citizen suit provision of the 

CWA against state agency for lack of subject matter jurisdiction because state 

agency had not waived sovereign immunity). 

The State of Wisconsin has not consented to federal lawsuits against 

WDNR as to its operation of the WPDES program.  To the contrary, the State of 

Wisconsin has generally consented only to limited administrative and judicial 

review of agency action under the proceedings set forth in Wis. Stat. § 227.40 

(“the exclusive means of judicial review of the validity of a rule shall be an action 
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for declaratory judgment as to the validity of the rule brought in the circuit 

court…”); see also Turkow v. WDNR, 216 Wis. 2d 273, 576 N.W.2d 288 (Ct. App. 

1998).  A lawsuit that improperly bypasses Wis. Stat. § 227.40, as this one does, is 

barred by the doctrine of sovereign immunity.  See id. 

Moreover, the burden is on Plaintiffs to show that Wisconsin has waived 

sovereign immunity and consented to this suit.  216 Wis. 2d at 281 (“A plaintiff 

must point to a legislative enactment authorizing suit against the state to maintain 

his or her action.”).  Plaintiffs cannot carry this burden because Wisconsin has not 

waived sovereign immunity as to the issue in this case. 

Because the WDNR is a state agency entitled to sovereign immunity under 

the Eleventh Amendment, and because the State of Wisconsin has not waived that 

immunity in any way relevant here, the Court cannot assert jurisdiction over the 

WDNR. 

III. THE COURT SHOULD DISMISS THIS CASE. 

If a party is required, but cannot be joined, the court must consider whether 

“in equity and good conscience, the action should proceed among the existing 

parties or be dismissed.”  See Fed. R. Civ. P. 19(b).  If equity and good conscience 

dictates that the case should be dismissed, the absent party is considered 

indispensable.  The factors for determining whether a party is indispensable 

include: 

(1) the extent to which a judgment rendered in the person’s absence might 
prejudice that person or the existing parties; 

(2) the extent to which any prejudice could be lessened or avoided by: 
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(A) protective provisions in the judgment; 

 (B) shaping the relief; or 

(C) other measures; 

(3) whether a judgment rendered in the person’s absence would be adequate; 
and 

(4) whether the plaintiff would have an adequate remedy if the action were 
dismissed for nonjoinder. 

See Fed. R. Civ. P. 19(b). 

A. A Judgment Entered In WDNR’s Absence Will Prejudice 
WDNR. 

As explained at length in Section I above, a decision against FMC would 

prejudice the WDNR because it would invalidate its storm water permit program.   

B. The Prejudice To WDNR Cannot Be Lessened Or Avoided. 

The Court cannot limit or shape the relief in this case to avoid a decision 

over either the validity of the WPDES program or the WDNR’s interpretation of 

its authority under that program.  Both of Plaintiffs’ central arguments—that NR 

§ 216 was never formally approved by U.S. E.P.A. and that the WDNR permit 

adjudication process did not meet the notice, hearing, and approval requirements 

mandated by the CWA—are premised on the invalidity of Wisconsin’s WPDES 

program.  Accordingly, prejudice cannot be avoided. 

C. A Judgment Rendered In WDNR’s Absence Will Not Be 
Adequate. 

Next, the Court must consider the adequacy of a judgment in the absence of 

the party in question.  “Adequacy of a judgment” under Rule 19(b)(3) does not 

refer to the satisfaction of the Plaintiffs’ claims, but rather the “public stake in 
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settling disputes by wholes, whenever possible.”  Republic of Philippines v. 

Pimentel, 553 U.S. 851, 870 (2008) (quoting Provident Bank v. Patterson, 390 

U.S. 102, 111 (1968)).  This factor seeks to serve the “social interest in the 

efficient administration of justice and the avoidance of multiple litigation.”  Id. 

Disposing of this case in the WDNR’s absence will not further the social 

interest in the efficient administration of justice.  Rather, it will open a Pandora’s 

Box of uncertainty as to Wisconsin’s storm water permit program.  Every other 

current holder of a storm water permit in Wisconsin (approximately 5,700 

industrial facilities) will be subject to the same back-door attack under the CWA 

as Plaintiffs are trying to advance here.  (Ex. 1, Second Bertolacini Aff., ¶ 5). 

D. Plaintiffs Will Have Adequate Alternative Remedies If The 
Action Is Dismissed. 

The final consideration is whether Plaintiffs have an adequate alternative 

remedy to address their concerns.  See Reliance Ins. Co. v. Wis. Natural Gas Co., 

60 F.R.D. 429 (E.D. Wis. 1973).  The Eastern District of Wisconsin has identified 

this fourth criterion as “perhaps the most important factor specified in Rule 19(b).”  

Id. at 432. 

The law directs Plaintiffs to raise the instant challenges to WDNR’s 

WPDES program in a different way.  Under the CWA, Plaintiffs may bring suit 

against the administrator of the U.S. E.P.A. if they believe that the U.S. E.P.A. is 

refusing to address a state NPDES program that is allegedly operating in a manner 

that violates the CWA.  33 U.S.C. § 1369; see also Legal Envtl. Assistance 
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Found., 717 F. Supp. at 789.  Alternatively, under Wisconsin law, Plaintiffs may 

attempt to challenge Wisconsin’s regulatory scheme through a declaratory 

judgment action under Wis. Stat. § 227.40.  Plaintiffs’ current case is clearly 

misplaced.    

CONCLUSION 

 For the reasons stated above, the Court should grant Defendant, Flambeau 

Mining Company’s, Motion to Dismiss for Failure to Join an Indispensable Party. 

Respectfully submitted this 8th day of March, 2012. 

DEWITT ROSS & STEVENS S.C. 

By: 
 Harry E. Van Camp (#1018568) 

  /s/ Harry E. Van Camp   

 Henry J. Handzel, Jr. (#1014587) 
 Timm P. Speerschneider (#1012525) 
 Two East Mifflin Street, Suite 600 
 Madison, WI  53703-2865 
 608-255-8891 

ATTORNEYS FOR DEFENDANT,  
FLAMBEAU MINING COMPANY 
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