
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
Wisconsin Resources Protection 
  Council, Center for Biological 
  Diversity, and Laura Gauger,     
         
   Plaintiffs, 
          
   v.      Case No. 11-cv-45 
        
Flambeau Mining Company,   
        
   Defendant.     
 
______________________________________________________________________________ 
 

PLAINTIFFS’ REPLY BRIEF IN SUPPORT OF THEIR MOTION  
TO ALTER OR AMEND JUDGMENT  

UNDER FED. R. CIV. P. 59(e) 
______________________________________________________________________________ 
 
 Plaintiffs won and the Defendant appealed every portion of this case.  Yet, 

Defendant would have this Court believe that Plaintiffs only achieved “form” and not 

“substance.”  See Def’s Resp. (Dkt # 270) at 3.  Whatever distinction Defendant is trying 

to make is irrelevant to the controlling law and is further belied by its own actions: 

Defendant has appealed each of the Court’s substantive orders as well as the Court’s 

final judgment.  (See Dkt ## 261, 263, and 263-1).  In fact, while Defendant characterizes 

the $275 penalty as de minimis (Dkt # 270 at 11), Defendant concedes through its 

expenditure of $455 on docketing fees (plus anticipated transcript, binding, and copying 

expenses and, of course, legal fees) that this case is about much more than $275.  Penalty 

notwithstanding, this case’s outcome matters greatly to both parties.        
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1. Defendant’s appeal belies any argument that Plaintiffs did not prevail, and 
now the Court should apply the lodestar method to calculate fees. 
 

There is no dispute that Plaintiffs are the prevailing parties.  Defendant has 

appealed that outcome and its response brief does not argue differently.  Because 

Plaintiffs are “prevailing parties” under 33 U.S.C. § 1365(d), they are entitled to 

reasonable fees.  Penn. Envtl. Def. Found. v. Canon-McMillan Sch. Dist., 152 F.3d 228, 231 

(3d Cir. 1998) (the CWA’s fee-shifting provision “places no restriction on the award 

other than that the party entitled to the award be ‘prevailing or substantially 

prevailing.’”); Atlantic States Legal Foundation, Inc. v. Tyson Foods, Inc., 897 F.2d 1128, 

1143 (11th Cir. 1990) (“where a citizens group has succeeded on the merits, we cannot 

conceive of any grounds that would justify a denial of fees and costs.”); Stoddard v. 

Western Carolina Regional Sewer Authority, 784 F.2d 1200, 1209 (4th Cir. 1986) (plaintiffs 

“pursued and obtained remedies under the Act in the manner provided for by section 

1365” and thus were entitled to attorneys’ fees); American Canoe Ass’n v. City of Louisa, 

683 F. Supp. 480, 484 (E.D. Ky. 2010) (finding plaintiff “substantially prevailed under § 

1365(d) and, as a result, will receive reasonable attorney fees”).   

Prevailing in a CWA claim allows a plaintiff reasonable fees as determined by 

applying the lodestar method.  The assessment of “reasonableness” of the fee request, 

within the lodestar method, allows the Court to make some adjustment “to reflect 

various factors including the complexity of the legal issues involved, the degree of 

success obtained, and the public interest advanced  by the litigation” so long as the 

Court provides “a clear and concise explanation” for its fee award.  Schlacher v. Law 

Office of Phillip J. Rotche & Assoc., P.C., 574 F.3d 852, 856-57 (7th Cir. 2009); see also 
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Resurrection Bay Conservation Alliance v. City of Seward, 640 F.3d 1087, 1095 (9th Cir. 2011) 

(rejecting the district court’s “‘all or nothing’ approach to a fee award” and finding 

“that the district court should determine the reasonableness of the fees requested in the 

first instance.”).  Respectfully, the Court’s July 24, 2012 order denied fees outright 

without a clear and concise explanation and without reference to the lodestar factors.  

Under the Clean Water Act’s fee-shifting provision, the Court should revisit that 

decision and apply the lodestar method to determine reasonable fees and costs due to 

Plaintiffs.    

Defendant, however, argues that the Court should apply a more restrictive test 

and require “prevailing party plus a substantial penalty award” standard for fees to be 

awarded.  That is not what Congress required by the fee-shifting provisions intended to 

promote citizen enforcement of federal environmental statutes.  See Sierra Club v. 

Franklin County Power of Ill., LLC, 670 F. Supp. 2d 825, 833-837 (S.D. Ill. 2009) (“Congress 

intended Courts to award costs and attorney’s fees to parties when they perform a 

public service by bringing CAA enforcement actions where the government does not”); 

aff’d by Sierra Club v. Khanjee Holding (US) Inc., 655 F.3d 699, 708 (7th Cir. 2011) 

(upholding the fee award).   

Missing the point of Khanjee in its response brief, Defendant quotes the Seventh 

Circuit’s restatement of the statutory fee-shifting language—that the court has 

discretion to award fees “whenever appropriate,” Def’s Br. (Dkt # 270) at 5 (quoting 

Kahnjee, at 708), but omits the sentence that follows: “An award is appropriate if the 

party seeking fees obtained some success on the merits.”  Kahnjee, at 708 (citing 
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Ruckelshaus v. Sierra Club, 463 U.S. 680, 103 S.Ct. 3274 (1983)); see also Plaintiffs’ 

[Proposed] Mot. For Award of Atty. Fees and Costs of Litigation (Dkt #258-1), at 7-17.  

Thus, according to the Seventh Circuit, “whenever appropriate” means when there has 

been at least some success on the merits.  Undoubtedly, winning on every contested 

issue of liability, including the issues at trial, is success on the merits.  If there were even 

a doubt, Defendant’s appeal eliminates it.   

Defendant’s brief does not cite a single CWA or other environmental case in 

which a prevailing plaintiff was entirely denied attorney’s fees, or in which Defendant’s 

“prevailing party plus” test has been endorsed.  Plaintiffs’ research also found none.  

Instead, Defendant cites cases that are not on point.  See Def’s Br. (Dkt. #270) at 5 (citing 

Citizens Legal Envtl. Action Network, Inc. v. Premium Std. Farms, Inc., 397 F.3d 592, 596 (8th 

Cir. 2005) (upholding the district court’s denial of those fees payable to the plaintiff’s 

prior attorneys, where those attorneys had already settled their claim for fees directly 

with the defendant for $1.7 M); United States v. Comunidades Unidas Contra la 

Contaminacion, 204 F.3d 275, 283 (1st Cir. 2000) (reversing the district court’s denial of 

attorney’s fees to an intervenor and remanding for a determination of whether the 

intervenor was a “prevailing or substantially prevailing party” under the CWA)).   

Case law on point shows that it is an error of law to award zero fees.  In Browder 

v. City of Moab, the Tenth Circuit reversed the district court’s decision after a bench trial 

to deny outright attorneys’ fees to a partially prevailing plaintiff.  427 F.3d 717, 722-723 

(10th Cir. 2005).  On remand, the Browder district court concluded that “it would be an 

abuse of its discretion to deny any fees to Browder” despite the fact that he had 
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achieved limited success.  Browder v. the City of Moab, Civil No. 2:99-cv-807, 2008 U.S. 

Dist. LEXIS 19554, *10-11 (D. Utah March 12, 2008).  The district court conducted a 

lodestar analysis, ultimately adjusting the amount sought downward to account for the 

claims that were not successful.  Id.  Notably, in Browder the plaintiff had brought seven 

claims and prevailed on only one, see id. at *3; here, by contrast, Plaintiffs brought only 

one claim and prevailed on it. 

Respectfully, the Court’s error in its July 24, 2012 decision was that it did not 

proceed to the lodestar calculation and allow Plaintiffs to present their case on the 

reasonableness of their fees and costs to be shifted.  Defendant does not and cannot 

justify circumventing the lodestar when a plaintiff is a prevailing party.  See Def’s Br 

(Dkt. #270) at 15-17.  Thus, the Court should proceed to consider Plaintiffs’ motion for 

fees filed with this reconsideration motion, where Plaintiffs have presented argument 

and evidence demonstrating that the full amount of fees and costs they seek is 

reasonable.     

2. There are no circumstances in this case that warrant denying Plaintiffs their 
right to recover reasonable fees and costs. 
 

 Recognizing it cannot credibly dispute Plaintiffs’ “prevailing party” status, 

Defendant shifts tactics and argues that Plaintiffs should be awarded no fees despite 

this status.  Defendant cites to civil rights damages cases interpreting Farrar v. Hobby, 

506 U.S. 103 (1992), to support withholding fees from Plaintiffs because their victory 

was, according to Defendant’s story to this Court, only de minimis.   

First, it is not credible to say that the win was de minimis and at the same time 

ask the appellate court to overturn the decision.  Second, Farrar does not apply to CWA 
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cases, but only to those cases in which the plaintiff sought damages.  See Mot. for Fees 

(Dkt # 258-1) at 32-34 (citing, inter alia, Sierra Club v. Hamilton County Bd. of County 

Comm’rs, 504 F.3d 634, 645 (6th Cir. 2007) (rejecting the application of a “de minimis” 

standard for fee-shifting in a CWA citizens’ suit)); American Canoe Ass’n, 683 F. Supp. at 

484 (rejecting defendant’s argument that the plaintiff’s success was de minimis as 

irrelevant).  This is not a case in which the Plaintiffs sought financial gain.  Here, no 

matter the amount of penalty awarded, Plaintiffs would not receive any of it; rather, the 

penalty is directed to the U.S. Treasury.  So, it is not that Plaintiffs miss the point in 

arguing that they are “prevailing parties” as Defendant contends (see Defs’ Br. (dkt # 

270) at 9 n.3): the “prevailing party” analysis  is precisely the correct test under the 

CWA to determine whether Plaintiffs are entitled to fees.   

Moreover, even applying the “de minimis” exception caselaw here, the outcome 

does not preclude fees.  See Pl’s Mot. for Fees (Dkt # 258-1) at 1-6; Pl’s Mot to Alter or 

Amend J. (Dkt 258) at 5-6.  In fact, Defendant’s analysis misstates the remedy Plaintiffs 

sought because Plaintiffs never sought maximum penalties (see Def’s Br. (dkt # 270) at 

10-11).  Rather, Plaintiffs’ interests in pursing this action have been met absent a large 

penalty.  See Pl’s Mot for Fees (Dkt # 258-1) at 2-4 (explaining that Plaintiffs obtained a 

declaration that Defendant violated the Clean Water Act regardless of its compliance 

with any state regulatory program, that the finding will prevent future mines from 

getting a permit under the state’s mining moratorium, and that Defendant will be 
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required to get a NPDES (not state mining program) permit for any future discharges).1  

Plaintiffs’ interests in continued oversight of mining activity in this state though the 

Clean Water Act have been met as a result of this lawsuit.2

 Along a similar vein, Defendant claims that the Court has appropriately found 

“special circumstances” exist to deny fees because the Court found there were “unusual 

circumstances” in this case.  However, as pointed out by Plaintiffs, in recognizing a 

“special circumstances” exception to awarding fees under the CWA, the Ninth and 

Tenth Circuits define the exception narrowly.  It does not apply where, as in this case, 

Plaintiffs furthered the goals and policies of the CWA and acted in good faith to obtain 

success on the merits.  See Pl’s Mot. for Fees (Dkt # 258-1) at 15-17 (explaining 

Resurrection Bay Conservation Alliance v. City of Seward, 640 F.3d 1087 (9th Cir. 2011);  Saint 

   

                                                           
1 Defendant argues that “whether or not this case would have precedential value in future cases 

is inconsequential.”  Def’s Br. (Dkt. #270) at 15.  This is incorrect as a matter of law, under the CWA itself 
and under the Farrar test.  See, e.g., Natural Resources Defense Council, Inc. v. U.S. E.P.A., 966 F.2d 1292, 1299 
(9th Cir. 1992) (a court’s declaratory relief in a CWA case “delineates important rights and responsibilities 
and [is] a message not only to the parties but also to the public and has significant educational and lasting 
importance.”); Johnson v. Lafayette Fire Fighters Ass'n Local 472, 51 F.3d 726, 731 (7th Cir. 1995) (awarding 
fees under Farrar where plaintiffs’ success “ensures proper procedure for each future” similarly situated 
individual); Cabrera v. Jakabovitz, 24 F.3d 372, 393 (2d Cir. 1994) (applying Farrar, finding that the public 
“purpose is readily apparent: [Defendant’s] loss in this case serves as a clear warning to landlords that 
the law will not tolerate their use of brokers who discriminate invidiously”). 

 
2 Ironically, Defendant now asserts that “[a]ny purported effect on mine permitting in Wisconsin 

has no connection with the CWA or its purpose of restoring and maintaining the chemical, physical, and 
biological integrity of the Nation’s waters.”  Dkt. #270 at 14.  Of course, it is only because Plaintiffs 
prevailed over Defendant’s “permit shield”affirmative defense that Defendant cannot rely on the State’s 
mining laws to avoid federal CWA environmental protections.  See Dkt. #137 at 56 (rejecting Defendant’s 
contention that a “a state mining permit [can] stand in for a discharge permit” under the CWA.)  While 
state mining law does not conflict with the CWA, see, e.g., Wis. Stat. § 293.11 (Wisconsin mining law 
empowers DNR to “ensure that the air, lands, waters, plants, fish and wildlife affected by prospecting or 
mining in this state will receive the greatest practicable degree of protection and reclamation”) (emphasis 
added), it is only because Plaintiffs prevailed in this case that the separate regulatory schemes under the 
two statutes will be given their correct interpretation in the future. 
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John’s Organic Farm v. Gem Cty. Mosquito Abatement Distr., 574 F.3d 1054 (9th Cir. 2009); 

Browder v. City of Moab, 427 F.3d 717 (10th Cir. 2005)).    

CONCLUSION 

For all the reasons set forth above and in Plaintiffs’ initial filings, the Court 

should reconsider its decision denying Plaintiffs their reasonable fees and costs and 

award those fees and costs to the full extent requested in their proposed motion (dkt # 

258-1).  Finally, if the Court does allow Defendant further briefing in response to 

Plaintiffs’ fee petition and supporting affidavits, Plaintiffs ask for the opportunity to 

reply, if necessary.  See Def’s Br. (Dkt # 270) at 17. 

Dated September 18, 2012. 
       

Respectfully submitted, 
 
      _/s/Pamela R. McGillivray_________ 

James N. Saul  
Christa O. Westerberg 
David C. Bender 
Pamela R. McGillivray 
McGillivray Westerberg & Bender LLC 
211 S. Paterson Street, Suite 302 
Madison, WI 53703 
Tel. (608) 310-3560  
Fax (608) 310-3561  
saul@mwbattorneys.com 
westerberg@mwbattorneys.com 
bender@mwbattorneys.com 
mcgillivray@mwbattorneys.com 
 
Kevin M. Cassidy 
Daniel P. Mensher 
Pacific Environmental Advocacy Center 

Case: 3:11-cv-00045-bbc   Document #: 276   Filed: 09/18/12   Page 8 of 9



9 
 

Lewis & Clark Law School 
10015 SW Terwilliger Blvd. 
Portland, OR 97219 
(503) 768-6926 
dmensher@lclark.edu 
cassidy@lclark.edu 
 
Marc D. Fink 
Center for Biological Diversity 
209 East 7th St. 
Duluth, MN  55805 
(218) 525-3884 
mfink@biologicaldiversity.org 
 
Counsel for Plaintiffs Wisconsin Resources 
Protection Council, Center for Biological 
Diversity, and Laura Gauger 
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