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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WISCONSIN 

WISCONSIN RESOURCES 
PROTECTION COUNCIL, CENTER FOR 
BIOLOGICAL DIVERSITY, AND 
LAURA GAUGER, 

  Plaintiffs, 

 v. 

FLAMBEAU MINING COMPANY, 

  Defendant. 

Case No. 11-cv-45 

DEFENDANT, FLAMBEAU MINING COMPANY’S, 
OPPOSITION TO PLAINTIFFS’ MOTION TO ALTER OR AMEND THE 

JUDGMENT UNDER FED. R. CIV. P. 59(e) 

INTRODUCTION 

Plaintiffs have brought a motion to amend or alter the judgment under Fed. R. 

Civ. P. 59(e), insisting that because they obtained a finding of liability, the Court had no 

choice but to award them attorneys’ fees under the Clean Water Act (“CWA”).  They 

claim this Court erred by refusing to award fees.  This is simply not so.  As the plain 

language of the CWA and case law across the country confirms, a district court has 

discretion to decide—in each case—whether attorneys’ fees should be accorded.  The 

Court properly exercised its discretion here and based on the circumstances of this case 

concluded that Plaintiffs “are not entitled to an award of fees or any costs other than those 

allowed by statute.”  (D.E. No. 256, Opinion and Order, p. 37).   

Throughout its Opinion and Order, the Court explained the unique circumstances 

of this case, all of which support a denial of attorneys’ fees: 
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• The biofilter (the source of the discharge that the Court found violated the 
CWA) was created because of Flambeau Mining Company’s (“FMC”) 
desire to help out the City of Ladysmith which was struggling financially 
and FMC’s agreement to retain buildings and surroundings on the former 
mine site for use by the City as requested (Id. at 1, 33); 

• Any discharge from the biofilter was de minimis (Id. at 3); 
 

• FMC acted at all times pursuant to and in compliance with a permit issued 
by the Wisconsin Department of Natural Resources (“WDNR”) that 
regulated the storm water at issue (Id. at 23-25, 34);  
 

• The WDNR permit issued to FMC contained more stringent monitoring 
conditions than required by the CWA (Id. at 33);  
 

• WDNR (the agency delegated authority to implement the Clean Water Act 
program in Wisconsin) selected the permit through which to regulate 
FMC’s storm water (Id. at 23-24); 

 
• The biofilter never threatened the water quality of the Flambeau River or 

otherwise threatened environmental harm (Id. at 32-33, 36); 
 

• FMC had no environmental violations of any kind for the 23 years that it 
worked with WDNR (Id. at 34); 
 

• FMC showed a sustained commitment to the protection of the 
environment and preservation of water quality over time (Id. at 34-35); 
 

• Plaintiffs had unclear motives in pursuing a case against a company that 
has made such exemplary environmental efforts (Id. at 37); and 
 

• The Court awarded only a pro forma penalty (Id. at 3-4, 38). 
 

Plaintiffs’ claim that the Court committed a manifest error by denying attorneys’ 

fees rings hollow.  The record conclusively shows that the Court appropriately exercised 

its discretion to deny attorneys’ fees in accordance with 33 U.S.C. § 1365(d), relevant 

case law, and the circumstances present here.  Accordingly, the Court should deny 

Plaintiffs’ Motion to Amend or Alter the Judgment under Fed. R. Civ. P. 59(e). 
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BACKGROUND 

From its inception, this lawsuit has been about form over substance.  Plaintiffs 

have always known:  that FMC had a permit for operation of the biofilter and any storm 

water discharges; that WDNR, the agency delegated the authority to oversee Wisconsin’s 

CWA program, deliberately chose that specific permit to regulate storm water 

management and discharges through the biofilter; and that WDNR consistently and 

stringently monitored the site.  See (D.E. No. 256, pp. 23-24, 33).   

Nevertheless, Plaintiffs commenced this action to argue that FMC had the wrong 

permit.  (D.E. No. 1, Complaint).  Plaintiffs did so even though they could not identify a 

single advantage to be gained from requiring FMC to get a different permit than the one it 

had.  Indeed, the Court found that FMC was “subject to far more stringent monitoring 

from the department than it would have been had it been subject to a wastewater 

discharge permit.”  (D.E. No. 256, p. 33). 

Moreover, in its decision, the Court concluded that “Plaintiffs cannot make a 

plausible argument that the quality of the water in the river is affected by the discharges 

from the biofilter.”  (Id. at 36).  The Court specifically stated that Plaintiffs can “continue 

to enjoy the river for fishing, recreation and wildlife viewing without any concern for the 

river’s water quality resulting from biofilter discharges, not only because the biofilter is 

being replaced but because it never threatened the river’s water quality during the period 

at issue in this suit.”  (Id.).  
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In addition, the Court concluded that FMC is committed to protecting the 

environment and that its “extensive” and “exemplary efforts to protect the environment” 

during mining operations and reclamation “deserve commendation, not penalties.”  (Id. at 

4, 34-35, 37).   

Finally, the Court questioned Plaintiffs’ motives, indicating it was unclear why 

Plaintiffs “expended so much time and energy litigating against a company that seems 

every bit as committed as they are to the protection of the environment and preservation 

of water quality.”  (Id. at 37).  Accordingly, although it found liability, this Court 

appropriately refused to award Plaintiffs their attorneys’ fees under the Clean Water Act.  

(Id. at p. 37).  Plaintiffs now challenge that denial. 

ARGUMENT 

I. CONGRESS VESTED THE COURT WITH DISCRETION TO AWARD, 
OR DENY, ATTORNEYS’ FEES IN CWA CITIZEN SUIT ACTIONS. 

 
Contrary to Plaintiffs’ argument, the CWA does not

The court, in issuing any final order in any action brought pursuant to this 
section, may award costs of litigation (including reasonable attorney and expert 
witness fees) to any prevailing or substantially prevailing party, whenever the 
court determines such award is appropriate. 

 require the granting of fees to 

any party that prevails—however minimally.  Rather, the CWA grants courts discretion 

to award attorneys’ fees and litigation costs to prevailing citizen suit parties where the 

court deems it appropriate: 

33 U.S.C. § 1365(d)(emphasis added). 

Accordingly, the statute itself instructs that the court “may” award costs, 

including fees, “whenever the court determines such award is appropriate,” thus leaving 

such determination to the discretion of the court.  See id. (emphasis added).  Contrary to 
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Plaintiffs’ contentions, the determination of whether a party is “prevailing” is only one 

factor for consideration of a party’s entitlement to a fee award—it is not determinative. 

Courts across the country have recognized the discretionary nature of an award of 

attorneys’ fees under the Clean Water Act.  For example, the Eighth Circuit has stated:  

“[a]n award of attorney fees pursuant to the federal fee-shifting statutes is not automatic 

but rather is subject to the district court’s discretion.”  Citizens Legal Envtl. Action 

Network, Inc. v. Premium Standard Farms, Inc., 397 F.3d 592, 594 (8th Cir. 2005), citing 

(33 U.S.C. § 1365(d)).  Likewise, the First Circuit has explained that district courts are 

“vested with wide discretion” in determining the appropriateness of any award of fees 

and costs.  United States v. Comunidades Unidas Contra la Contaminacion, 204 F.3d 

275, 282-83 (1st Cir. 2000) (describing the “prevailing party” language in CWA fee 

provision as “leaving to the district court ‘a good deal of latitude,’” and with regard to the 

issue of appropriateness, referencing a Senate Report “stating that its purpose was to 

underscore the committee’s intent that a court may ‘in its discretion’ award costs”; 

emphasis original). 

In similar contexts, the Seventh Circuit has agreed that fee awards are purely 

“discretionary.”  For example, in a 2011 Clean Air Act suit, the Seventh Circuit 

recognized that “[t]he district court has discretion to award costs of litigation, including 

reasonable attorneys’ fees, whenever appropriate in a Clean Air Act case.”  Sierra Club v. 

Khanjee Holding (US) Inc., 655 F.3d 699, 708 (7th Cir. 2011). 1

                                                 
1 Other circuits have likewise interpreted the type of attorneys’ fees language contained in the 

Clean Water Act as vesting “discretion” in the district court.  Browder v. City of Moab, 427 F.3d 717, 720 
(10th Cir. 2005) (in construing language from the RCRA essentially identical to the CWA, recognizing that 
“it is clear from the permissive language used by Congress in enacting this statute (e.g. ‘may’) that an 
award of attorney’s fees to the prevailing party is discretionary.”). 
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II. THE COURT PROPERLY EXERCISED ITS DISCRETION IN DENYING 
ATTORNEYS’ FEES. 

 
Throughout its Opinion and Order, the Court highlighted why an award of 

attorneys’ fees was not appropriate in this case.  In the section specifically addressing this 

issue, the Court stated: 

In the unusual circumstances of this case, I am persuaded that plaintiffs are not 
entitled to an award of fees or any costs other than those allowed by statute.  
Although plaintiffs seem to be motivated by an admirable concern for the 
environment, it remains unclear to me why they would have expended so much 
time and energy litigating against a company that seems every bit as committed 
as they are to the protection of the environment and preservation of water quality. 
 

(D.E. No. 256, p. 37). 

The Court provided more than ample support for its denial of fees.  Among other 

things, the Court’s decision explained:  (i) special and unusual circumstances are present 

in this matter that demand a denial of attorneys’ fees; (ii) Plaintiffs achieved only de 

minimis success in this action; and (iii) an award of attorneys’ fees in this case would not 

advance the goals of the CWA.  (D.E. No. 256, pp. 3-4, 34, 37). 

A. Unusual Circumstances Exist Here That Demand A Denial Of 
Attorneys’ Fees. 

In explaining the basis for its attorneys’ fees decision, the Court emphasized the 

“unusual circumstances of this case.”  (Id. at p. 37).  Among other things, the Court’s 

opinion noted that: 

• The biofilter at issue in this dispute was created because of FMC’s desire to 
do a favor for a city struggling economically.  The City of Ladysmith asked 
FMC to retain an industrial outlot and buildings so that the city could use 
them for economic development.  It would have been far less expensive and 
time-consuming for FMC to refuse the city’s request,  (Id. at 1, 5, 33); 
 

• FMC possessed exactly the type of permit identified by the regulating agency 
delegated authority by the Environmental Protection Agency (“EPA”) to 
administer Wisconsin’s Clean Water Act program—WDNR.  (Id. at 23-24); 
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• The Court found that “[w]henever the DNR recommended doing something in 
addition to what defendant had been planning, or in place of it, defendant 
followed the DNR recommendation,”  (Id.); 
 

• FMC’s monitoring under the permit it held was more stringent than required 
under the Clean Water Act,  (Id. at 17, 24, 33-37); 
 

• The amount of copper found to have been discharged from the biofilter was de 
minimis,  (Id. at 3-4); 
 

• Plaintiffs failed to show that any alleged violation caused environmental 
damage.  The evidence at trial showed that there was no adverse effect on 
biota in Stream C from either copper or zinc; and the stream was not toxic to 
aquatic organisms.  (Id. at 32-33).  Moreover, as the Court stated, “Plaintiffs 
cannot make a plausible argument that the quality of the water in the 
[Flambeau] river is affected by the discharges from the biofilter”; and the 
biofilter “never threatened the river’s water quality during the period at issue 
in this suit,”  (Id. at 36); 
 

• The Court assessed only a “pro forma penalty” on FMC, as it “would not 
advance the goals of the Clean Water Act to impose anything but a pro forma 
penalty on a company that was compliant with the Act and with the directives 
of the state’s Department of Natural Resources and acted in all respects as a 
good neighbor,”  (Id. at 3-4, 34-35); 
 

• The Court did not impose any injunctive relief against FMC,  (Id. at 35-37); 
 

• FMC showed a sustained commitment to protecting the environment; these 
“extensive” and “exemplary efforts to protect the environment” during FMC’s 
mining operations and reclamation efforts “deserve commendation, not 
penalties.”  (Id. at 4, 34-35, 37); 

 
• FMC never violated permit limits during its mining operation and had no 

history of any violations of any kind during the 23 years that it worked with 
the WDNR,  (Id. at 18, 34); 

 
• FMC took extensive steps to reclaim the mine site,  (Id. at 19-23); 

 
• FMC’s policy was always to put “safety and the environment first,”  (Id. at 

19); and 
 

• The Court noted that it remains unclear why Plaintiffs “expended so much 
time and energy litigating against a company that seems every bit as 
committed as they are to the protection of the environment and preservation of 
water quality,”  (Id. at 37). 
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Accordingly, the Court’s decision on attorneys’ fees is entirely justified. 

Even assuming that the Seventh Circuit were to adopt the most narrow 

interpretation of a court’s discretion to deny attorneys’ fees under the CWA, the Court’s 

decision here remains proper.  While the Ninth and Tenth Circuit have suggested “that 

the district court may deny attorney’s fees to a prevailing plaintiff under § 1365(d) only 

where there are ‘special circumstances,’” see, Saint John’s Organic Farm v. Gem County 

Mosquito Abatement Dist., 574 F.3d 1054, 1063 (9th Cir. 2009); see also Browder, 427 

F.3d at 722, n.8, this Court’s decision emphasizes again and again why such “special 

circumstances” exist here.  Based on all of the above facts, it would be totally unjust to 

award fees. 

B. Plaintiffs’ De Minimis Success Does Not Support An Award Of Fees. 

The Court’s discretionary decision to deny attorneys’ fees is further supported by 

cases involving de minimis success. 2

In its decision, the Court awarded a total of $275 in penalties against FMC for 11 

alleged violations of the CWA.  Id. at p. 38.  The Court defined this amount as “only a 

pro forma penalty”: 

 

I will enter judgment for plaintiffs on liability, but I will impose only a pro forma 
penalty on defendant, not only because the discharges of pollutants were so 
slight, but because of defendant’s exemplary efforts to protect the environment 
during its mining operations and reclamation effort.  These efforts deserve 
commendation, not penalties. 
 

                                                 
2 FMC continues to contend, however, that there was no violation of the CWA.  FMC has filed a 

Notice of Appeal to obtain Seventh Circuit review of the Court’s decision.  Accordingly, FMC does not in 
any way waive its appellate arguments regarding the Court’s finding of liability. 
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(D.E. No. 256, pp. 3-4).  The Court further explained that the amounts of copper 

allegedly discharged from the biofilter were “so modest that I would declare them de 

minimis if the Clean Water Act did not impose strict liability.  Id. at p. 3.  

According to the Seventh Circuit, “[e]ven if plaintiff is a prevailing party, the 

district court may deny attorney’s fees – on the ground that no amount of fees would be 

reasonable – if plaintiff’s recovery is merely technical or de minimis.”  Fisher v. Kelly, 

105 F.3d 350, 352 (7th Cir. 1997), citing (Farrarv. Hobby, 506 U.S. 103, 114-16 (1992); 

id. at 116-18 (O’Connor, J., concurring)).3

This Court itself has previously refused to award attorneys’ fees under fee-

shifting statutes based on de minimis liability findings.  See Linda T. ex rel. William A. v. 

Rice Lake Area Sch. Dist., 337 F. Supp. 2d 1135 (W.D. Wis. 2004) aff'd, 417 F.3d 704 

(7th Cir. 2005).  In Linda T., this Court found that although plaintiffs were the 

“prevailing party” under the fee-shifting provision in the Individuals with Disabilities 

Education Act, their success was de minimis and did not support an award of attorneys’ 

fees.  Id. at 1136.  Citing the Supreme Court’s decision in Farrar, this Court recognized 

that “a court must deny attorney’s fees to a prevailing party when the party succeeds only 

at a technical or de minimis level.”  Id at 1143.  The Seventh Circuit subsequently 

affirmed this Court’s denial of fees, recognizing that “[i]n some circumstances, even a 

   

                                                 
3 Plaintiffs cite Simpson v. Sheahan, 104 F.3d 998, 1001 (7th Cir. 1997), for the proposition that a 

judgment for damages “in any amount, whether compensatory or nominal, confers prevailing-party status 
on a plaintiff.”  (D.E. No. 258, Plaintiffs’ Brief, p. 5).  However, this statement misses the point.  The issue 
of a de minimis or pro forma penalty does not affect whether Plaintiffs are “prevailing parties,” but rather 
provides support (among other reasons) for the Court’s decision that fees in this case are not appropriate.  
The U.S. Supreme Court has instructed that although the “technical” nature of a nominal damages award or 
any other judgment does not affect the prevailing party inquiry, it does bear on the propriety of fees 
awarded.  Farrar v. Hobby, 506 U.S. 103, 114-16 (1992) (affirming denial of fees under 42 U.S.C. § 1988 
although recognizing that plaintiff was prevailing party).   
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plaintiff who formally ‘prevails’…. should receive no attorney’s fees at all.”  Linda T., 

417 F.3d at 708 (quoting Farrar, 506 U.S. at 115).  

 In a de minimis scenario, the Seventh Circuit employs a three-part test to 

determine the appropriateness of attorneys’ fees.  See Briggs v. Marshall, 93 F.3d 355, 

361 (7th Cir. 1996) (affirming denial of attorneys’ fees to nominally prevailing party).  

“The three factors are:  (1) the difference between the judgment recovered and the 

recovery sought; (2) the significance of the legal issue on which plaintiff prevailed; and 

(3) the public purpose of the litigation.”  Briggs, 93 F.3d at 361.  While this test initially 

arose in the context of civil rights cases, several courts and plaintiffs themselves have 

recognized that interpretations of fee-shifting provisions in civil rights statutes likewise 

apply in environmental matters.  See (D.E. No. 258, p. 4 n.3); Browder, 427 F.3d at 719-

20; Saint John’s Organic Farm, 574 F.3d at 1062-63. 

Applying each factor under the de minimis test confirms that the Court properly 

exercised its discretion when it denied fees in the case at hand. 

1. The Difference Between The Judgment Recovered And The 
Recovery Sought Is Significant. 

 
 The first factor to analyze under a de minimis inquiry—the difference between the 

judgment recovered and the recovery sought—is “the most important of the three 

[factors].”  Cartwright v. Stamper, 7 F.3d 106, 109-10 (7th Cir. 1993).  This factor firmly 

supports the Court’s denial of attorneys’ fees. 

 In this litigation, Plaintiffs sought a long list of significant remedies, including: 

• a declaration that FMC “violated and continues to violate” the CWA; 
 
• injunctive relief requiring FMC to take actions necessary to prevent future 

violations of the CWA; 
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• an order requiring FMC to remediate the harm allegedly caused by CWA 
violations; 

 
• civil penalties associated with violations occurring on at least 28 days; 
 
• an order requiring FMC to pay an appropriate sum for a Supplemental 

Environmental Project; and 
 
• an order requiring FMC to pay Plaintiffs’ costs of litigation, including 

attorneys’ and expert witness fees.  
 
(D.E. No. 1, Complaint, p. 11). 

 Here, although the Court found a technical violation of the CWA, it awarded little 

relief to Plaintiffs.  First, it imposed only a pro forma, de minimis penalty of $275 

($25.00 for each of 11 violations) despite a potential total penalty award of $387,500.  

(D.E. No. 256, pp. 26, 31-32, 38).4

2. Plaintiffs’ Argument That It Established A Significant Legal 
Issue In This Matter Is Not Persuasive. 

  This amount equaled approximately .07% of the total 

possible amount recoverable.  Second, the Court rejected all of Plaintiffs’ other requests, 

including their request for injunctive relief.  (Id. at 35, 38).  Plaintiffs cannot credibly 

dispute that the difference between the recovery sought and that received is significant.  

 
 The next factor to consider under a de minimis inquiry—the significance of the 

legal issue on which plaintiffs succeeded—is the least important of the three de minimis 

considerations.  Briggs, 93 F.3d at 361.  This factor “evaluates the extent to which the 

plaintiffs succeeded on their claims.”  Id. 

  

                                                 
4 The Court instructed that “the fact that 11 such discharges occurred makes defendant subject to 

penalties of up to $32,500 a day for each violation occurring before January 12, 2009 and $37,500 for each 
violation occurring after that date.”  (D.E. No. 256, pp. 31-32), citing (33 U.S.C. § 1319(d); 40 C.F.R. 
§ 19.4); see also id. at 26 (setting forth the dates of the alleged violations). 
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Despite the substantial relief requested in the Complaint, Plaintiffs achieved only 

a nominal victory.  The Court found that the discharged “amounts were so modest that 

[it] would declare them de minimis if the Clean Water Act did not impose strict liability.”  

(D.E. No. 256, p. 3).  Accordingly, as noted above, the Court only imposed a pro forma 

penalty.  (Id. at 3-4); see also (id. at 31-35).  It also refused to enter injunctive relief or 

award Plaintiffs attorneys’ fees in these “unusual circumstances.”  (Id. at 35-37). 

 Plaintiffs’ argument that it should obtain attorneys’ fees for legal precedent 

reasons disconnected from the Court’s judgment are not convincing, as discussed in 

detail in section II.C. below. 

3. The Court Clarified That Plaintiffs Did Not Advance A Public 
Purpose In Litigating This Action. 

 
 The third de minimis factor also weighs against an award of fees, as Plaintiffs’ 

lawsuit did not advance a public purpose.  In denying fees to Plaintiffs, the Court 

questioned why Plaintiffs “expended so much time and energy litigating against a 

company that seems every bit as committed as they are to the protection of the 

environment and preservation of water quality.”  (D.E. No. 256, p. 37).  Plaintiffs’ de 

minimis success in this lawsuit serves no benefit to the public where:  (1) the water 

quality of the Flambeau River simply was never threatened by the FMC discharges, (2) 

FMC strictly complied with the regulating entity’s requirements and requests, (3) FMC 

took great care to keep pollutants from getting into the Flambeau River, and (4) FMC 

worked conscientiously to serve as an asset to the community.  See (id. at 25, 36).  The 

Court’s denial of fees was proper. 
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C. An Award Of Attorneys’ Fees Against FMC Would Not Advance The 
Goals Of The CWA. 

Finally, Plaintiffs are not entitled to fees for the additional reason that awarding 

attorneys’ fees in this particular case would not advance the purposes of the Clean Water 

Act.  The objective of the CWA “is to restore and maintain the chemical, physical, and 

biological integrity of the Nation’s waters.”  33 U.S.C. § 1251(a).  The evidence at trial 

revealed that, at every turn, FMC did whatever WDNR asked of it to accomplish these 

goals and did so successfully. 

To justify their request for attorneys’ fees, Plaintiffs now argue that they obtained 

“several important legal precedents that will inform Defendant’s future conduct at the 

Flambeau Mine Site as well as the implementation of the Clean Water Act more 

generally.”  (D.E. No. 258, p. 5).   

Plaintiffs first indicate that “because Defendant’s new infiltration basin system is 

unproven, it is clear from the Court’s order that any future discharges will require the 

authorization of an NPDES permit.”  (D.E. No. 258, pp. 5-6).  To the contrary, the Court 

found that Plaintiffs had not established that the new infiltration basin system requires a 

permit.5

At trial, I did not allow defendant to put in any evidence about these new basins, 
beyond the fact that defendant had proposed their installation, the DNR had 
approved the installation and it had gone ahead.  However, it is reasonable to 
expect that they will improve on the efficiency of the biofilter.  To require 
defendant to apply for a permit in these circumstances would be exalting form 
over substance – and would have the illogical result of relieving defendant of the 
close and knowledgeable scrutiny of the mining team. 

  See (D.E. No. 256, pp. 35-36).  Among other things, the Court found that 

requiring FMC to apply for a permit would exalt form over substance and would have the 

illogical result of relieving Defendant of the scrutiny of the mining team: 

                                                 
5 Plaintiffs’ assertion that the infiltration basin system is a post-complaint phenomenon is 

incorrect.  See e.g., D.E. No. 144 at 2-4; D.E. 145 at ¶¶ 9-10. 
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*** 

 
At this point, there is no showing that such a requirement [for FMC to obtain a 
Wisconsin Pollutant Discharge Elimination System permit] is reasonable or that 
it would enhance water quality protection for Stream C and the Flambeau River.  
Plaintiffs have adduced no evidence that changing the team responsible for 
monitoring the mine site would increase the frequency and effectiveness of the 
monitoring. 
 

(D.E. No. 256, pp. 35-37).6

Plaintiffs next assert that they “obtained a determination by the Court that is 

important when permitting future mines in Wisconsin.”  (D.E. No. 258, p. 6).  The CWA, 

however, is not concerned with how future mines are permitted in Wisconsin under 

Wisconsin law.  Any purported effect on mine permitting in Wisconsin has no connection 

with the CWA or its purpose of “restor[ing] and maintain[ing] the chemical, physical, 

and biological integrity of the Nation’s waters.”  See 33 U.S.C. § 1251(a). 

 

Lastly, Plaintiffs assert that this case represents the “first time a federal court has 

considered what effect EPA’s NPDES program revision regulation … has on state 

regulations relied upon for a CWA permit shield.”  (D.E. No. 258, p. 6).  However, 

Plaintiffs’ Complaint makes no mention of this.  Moreover, it directly contradicts what 

Plaintiffs previously and repeatedly represented to the Court.  Throughout this case, 

Plaintiffs have insisted that they were solely raising a direct attack against an individual 

business entity that allegedly made unpermitted discharges.  They repeatedly maintained 

they had no argument with WDNR’s regulatory scheme or the interplay between WDNR 

and U.S. E.P.A.  For example, in Plaintiffs’ Response in Opposition to FMC’s Motion to 

                                                 
6 To the extent that Plaintiffs rely on the Court’s Opinion and Order on FMC’s Motion to Dismiss 

for Mootness for this contention, (D.E. No. 181), Plaintiffs have ignored the Court’s ultimate decision in 
this case denying Plaintiffs’ request for injunctive relief. 
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Dismiss for Failure to Join an Indispensable Party, Plaintiffs argued that this case is about 

FMC’s alleged unlawful discharges and not an attack on WDNR’s permit programs:  

This case is about FMC’s unlawful discharges; specifically, whether FMC 
has the specific type of permit that federal law, 33 U.S.C. §§ 1311(a) and 
1342, requires for discharging water pollution.  This is not a challenge to 
WDNR’s state law permit programs.   
 

(D.E. No. 131, p. 3).  In light of the Court’s finding of a purely de minimis violation, 

Plaintiffs now recast their suit in a new light to claim victory for relief they failed to 

request from the Court when they initiated this lawsuit.  This should not be condoned.   

 Regardless, whether or not this case would have precedential value in future cases 

is inconsequential.  It does not justify an attorneys’ fee award against FMC.  As 

explained in Section II.A, special circumstances exist in this case that call for no 

attorneys’ fee award. 

Put simply, just as “[i]t would not advance the goals of the Clean Water Act to 

impose anything but a pro forma penalty on a company that was compliant with the Act 

and with the directives of the state’s Department of Natural Resources and acted in all 

respects as a good neighbor” (D.E. No. 256, pp. 34-35), it likewise would not advance the 

goals of the Clean Water Act to award attorneys’ fees here.  Accordingly, the Court 

properly exercised its discretion to deny fees. 

III. THE COURT DID NOT ERR BY NOT PROCEEDING WITH THE 
LODESTAR ANALYSIS. 

 
 Plaintiffs claim that the Court erred because it was obliged to review the 

reasonableness of their fee petition under the lodestar method.  (D.E. No. 258, pp. 7-8).  

However, this is wrong. 
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The Seventh Circuit has recognized that “[a] court may ‘lawfully award low fees 

or no fees’ without figuring a lodestar, depending upon the amount and nature of the 

damages awarded.”  Simpson, 104 F.3d at 1001 (italics original), quoting (Farrar, 506 

U.S. at 115); see also Cartwright, 7 F.3d at 110 (concluding that plaintiffs’ victory was 

de minimis and thus that “[t]he district court did not have to undertake the lodestar 

analysis but, after making the findings it did, should have summarily denied the petition 

for fees.”).  This is precisely why the Court did not have to consider a lodestar analysis 

here.  After all, the Court had already found that unusual circumstances exist in this 

litigation, Plaintiffs only achieved de minimis success, and an award of fees would not 

advance the goals of the CWA (all discussed above).   

Plaintiffs’ remaining cases do not speak to the issue at hand:  Plaintiffs claim that 

they are automatically entitled to fees.  Rather, they address the amount of fees that a 

plaintiff may be entitled to under the lodestar method if that method is employed.  See 

e.g., Pickett v. Sheridan Health Care Ctr., 664 F.3d 632, 640-41, 652 (7th Cir. 2011) 

(reviewing amount awarded and reduction applied by district court under lodestar 

method, not entitlement to award); Spellan v. Bd. of Educ. for Dist. 111, 59 F.3d 642, 646 

(7th Cir. 1995) (instructing that the district court must afford plaintiffs an opportunity to 

respond to the court’s critique of the submitted fee petition, where court reduced fees; no 

application of such to the issue of entitlement to fees in the first place); Jaffee v. 

Redmond, 142 F.3d 409, 416 n.2 (7th Cir. 1998) (addressing whether denial of fees for 

certain stages of the litigation, and thus reduction in fee award, was proper; not 

considering denial of entitlement to all fees); Sottoriva v. Claps, 617 F.3d 971, 974-76 
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(7th Cir. 2010) (reviewing the amount of, not entitlement to, attorneys’ fees in civil rights 

action); Hensley v. Eckerhart, 461 U.S. 424, 437 (1983) (same). 

As the Court provided sufficient support for its finding of the impropriety of a fee 

award in this case it need not consider the lodestar analysis, which only goes to the 

amount of fees, not the entitlement to such. 

IV. FMC RESERVES ITS RIGHT TO OPPOSE PLAINTIFFS’ PROPOSED 
MOTION FOR ATTORNEYS’ FEES SHOULD THE COURT CONSIDER 
IT. 

As an attachment to their motion brought under Fed. R. Civ. P. 59(e), Plaintiffs 

included a “[Proposed] Motion for Award of Attorneys’ Fees and Costs of Litigation,” 

with declarations and exhibits purportedly supporting that proposed motion.  See D.E. 

No. 258-1 through 258-17.  To date, however, Plaintiffs have not filed that motion.  

Moreover, this Court’s order setting a briefing schedule directed the parties to brief 

Plaintiffs’ Rule 59(e) motion—not Plaintiffs’ Rule 54(d) motion.  (Court Order to 

Set/Reset Briefing Deadlines, 8/21/2012).   

Accordingly, this brief solely responds to Plaintiffs’ Motion to Alter or Amend 

the Judgment Under Fed. R. Civ. P. 59(e) (D.E. No. 258).  It does not respond to 

Plaintiffs’ proposed motion under Rule 54(d), which the Court has not accepted for filing.  

FMC respectfully submits that it would not be efficient or cost-effective for it to analyze, 

line-by-line, Plaintiffs’ proposed fees where the Court has already refused to award fees 

and Plaintiffs’ Rule 54(d) motion is only a proposed motion.  FMC therefore respectfully 

reserves the right to respond in full to that motion, and include supporting materials, if 

the Court decides that it will consider that motion. 
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CONCLUSION 

 For the reasons set forth above, FMC respectfully requests that the Court deny 

Plaintiffs’ requested relief. 

Respectfully submitted this 11th day of September, 2012. 

DEWITT ROSS & STEVENS S.C. 

By: 
 Harry E. Van Camp (#1018568) 

    s/ Harry E. Van Camp               

 Henry J. Handzel, Jr. (#1014587) 
 Two East Mifflin Street, Suite 600 
 Madison, WI  53703-2865 
 608-255-8891 

ATTORNEYS FOR DEFENDANT,  
 FLAMBEAU MINING COMPANY 
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