
 IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
Wisconsin Resources Protection 
  Council, Center for Biological 
  Diversity, and Laura Gauger,     
         
   Plaintiffs, 
          
   v.      Case No. 11-cv-45 
        
Flambeau Mining Company,   
        
   Defendant.     
 
______________________________________________________________________________ 
 

PLAINTIFFS’ MOTION TO ALTER OR AMEND THE JUDGMENT  
UNDER FED. R. CIV. P. 59(e) 

______________________________________________________________________________ 
 
 Pursuant to Fed. R. Civ. P. 59(e), Plaintiffs, by their undersigned counsel, 

respectfully move the Court for an order altering or amending the judgment to include 

an amount for Plaintiffs’ reasonable fees and costs as prevailing parties under section 

505(d) of the Clean Water Act, 33 U.S.C. § 1365(d).  In support of this motion, Plaintiffs 

rely on the proposed motion for fees and costs, filed herewith, and further state as 

follows: 

 Plaintiffs brought this citizen suit to abate Defendant’s violations of the Clean 

Water Act at the Flambeau Mine site.  At summary judgment, Plaintiffs received 

favorable legal findings that (1) Defendant’s had discharged pollutants (including 

BACKGROUND 
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copper) from its biofilter (dkt # 137 at 44); (2) Stream C south of Copper Park Lane is a 

“water of the United States” within the meaning of the Clean Water Act (id. at 52); and 

(3) Defendant was not authorized to discharge by a valid NPDES permit because the 

regulation it relied upon for its permit shield defense, Wis. Admin. Code § NR 

216.21(4), was never approved by the U.S. EPA as part of Wisconsin’s NPDES permit 

program (id. at 62).  These are important legal determinations that were vigorously 

challenged by Defendant (and, as to the scope of permitting authority, by the Wisconsin 

DNR) and now serve as valuable legal precedent for the implementation of the Clean 

Water Act in Wisconsin and nationwide.   

Trial was held in May to address the sole remaining dispute of fact for liability—

whether Defendant’s discharges reached a “water of the United States”—as well as the 

appropriate remedy.  The Court found that Defendant violated the Clean Water Act by 

discharging pollutants into a water of the United States but assessed a small penalty.  

(Dkt # 256 at 31-35).  The Court also declined to impose injunctive relief, crediting 

Defendant’s post-complaint efforts to convert its biofilter into an infiltration basin.  (Id. 

at 36).  Also in its July 24, 2012 opinion and order, the Court found that “plaintiffs are 

not entitled to an award of fees or any costs other than those allowed by statute” and 

thus denied outright Plaintiffs’ fees and costs of litigation under section 505(d) of the 

Act.  (Id. at 37).  On July 27, 2012, the judgment in this civil case was entered by the 

Clerk.  (Dkt # 257).  The final judgment in this matter was entered before a fee petition 

was filed and is silent on the issue of attorney’s fees and costs. (See id.) 
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Plaintiffs seek reconsideration of the Court’s finding in its opinion and order that 

they are not entitled to an award of fees or any costs “other than those permitted by 

statute to prevailing parties”1 (Dkt # 256 at 38) on the ground that the determination 

was an error of law.   

A. 

ARGUMENT 

“A Rule 59(e) motion to alter or amend a judgment properly may be used to ask 

a district court to reconsider its judgment and correct errors of law.”  A.D. Weis 

Lithograph Co. v. Illinois Adhesive Products Co., 705 F.2d 249, 250 (7th Cir. 1983) (internal 

quotations omitted); 

Standard Under Rule 59(e) 

Bollig v. Christian Cmty. Homes & Servs., 2003 U.S. Dist. LEXIS 

24715, *2-4 (W.D. Wis. Oct. 27, 2003) (explaining that the appropriate motion to seek 

reconsideration of the order disposing the case or the judgment after the case has been 

closed is a motion to amend or alter the judgment under Rule 59(e)); Chi Ca Ung v. 

Lappin, 2007 U.S. Dist. LEXIS 18459, *1 (W.D. Wis. March 12, 2007) (same).   

B. The Court Committed Legal Error By Denying Attorneys’ Fees and Litigation 
Costs to a Prevailing Party Without Receiving and Considering a Motion on 
the Issue, and Without Undertaking the Requisite Analysis
 

. 

Respectfully, the Court committed legal error in denying Plaintiffs’ their 

attorneys’ fees and litigation costs prior to receiving and considering a motion from 

Plaintiffs as to their eligibility for a fee award and without applying the correct analysis 

under the Clean Water Act’s fee-shifting provision and related case law.   Had the 

                                                           
1 Plaintiffs interpret the Court’s order as referring to statutory fees and costs allowed to 

prevailing parties by Rule 54(d)(1) and 28 U.S.C. § 1920.  To the extent Plaintiffs’ understanding is 
incorrect, Plaintiffs seek clarification of this issue. 
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Court’s order not denied fees and costs, Plaintiffs would have timely submitted the 

accompanying motion for fees and costs under Rule 54(d)(2) and 33 U.S.C. § 1365(d) 

(the Clean Water Act’s fee-shifting provision), which would have been due 14 days after 

entry of the judgment, or as of the date of this filing.2

1. 

  The Court would have then had 

to undertake the “prevailing party” analysis under the Clean Water Act.  Given the 

Act’s permissive approach to attorneys’ fees, as demonstrated in the accompanying 

motion for fees, Plaintiffs would have shown they are prevailing parties, triggering the 

lodestar calculation of their reasonable fees.   

Before Making a Decision on Attorneys’ Fees and Costs, the Court Should 
Have Undertaken the “Prevailing Party” Analysis under the Clean Water 
Act, Which is Favorable to Plaintiffs
 

. 

The CWA provides for the recovery of attorney fees and costs to prevailing or 

substantially prevailing parties in citizen suits: 

The court, in issuing any final order in any action brought pursuant to this 
section, may award costs of litigation (including reasonable attorney and 
expert witness fees) to any prevailing or substantially prevailing party, 
whenever the court determines such award is appropriate. 

 
33 U.S.C. § 1365(d).  The “prevailing party” threshold is low; plaintiffs are prevailing “if 

they succeed on any significant issue in litigation which achieves some of the benefit the 

parties sought in bringing suit,” Sottoriva v. Claps, 617 F.3d 971, 975 n.3 (7th Cir. 2010), 3

                                                           
2 This motion to amend or alter the judgment is also timely filed.  Fed. R. Civ. P. 59(e) (providing 

a deadline of 28 days from the date of entry of judgment). 

 

 
3 The “prevailing party” provisions of various civil rights and environmental statutes are often 

interpreted similarly.  See, e.g., Browder v. City of Moab, 427 F.3d 717, 719-720 (10th Cir. Utah 2005) (relying 
on “the interchangeability of the case law interpreting similar attorney's fees statutes,” as recognized in 
City of Burlington v. Dague, 505 U.S. 557 (1992), in interpreting “prevailing party” under the CWA and 
RCRA). 
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or when they are “able to show that [defendant] was liable for civil penalties for 

violations of the Clean Water Act.”  Atlantic States Legal Foundation, Inc. v. Tyson Foods, 

Inc., 897 F.2d 1128, 1142-1143 (11th Cir. 1990).  See also Sierra Club v. Khanjee Holding (US) 

Inc., 655 F.3d 699, 708 (7th Cir. 2011) (citing Ruckelshaus v. Sierra Club, 463 U.S. 680, 688 

(1983)) (stating in analogous Clean Air Act case that since Congress “considered a fee 

recovery to be consonant with the public interest,” an award of attorneys’ fees to 

prevailing plaintiffs “is appropriate if the party seeking fees obtained some success on the 

merits”) (emphasis added). 

As the Court has already determined, and under the terms of the statute, 

Plaintiffs have prevailed.  (Dkt. # 257).  Plaintiffs obtained success on the merits 

(indeed, the Court found in Plaintiffs’ favor on all elements of their sole claim), 

achieving a finding of liability and an award of civil penalties.  While the amount of the 

penalty ordered by the Court is not large, a large penalty award was never Plaintiffs’ 

objective, reflects that Defendant has already expended funds cleaning up the site, and 

is irrelevant to Plaintiffs’ prevailing party status.  See, e.g., Simpson v. Sheahan, 104 F.3d 

998, 1001 (7th Cir. 1997) (“A judgment for declaratory relief, or for damages in any 

amount, whether compensatory or nominal, confers prevailing-party status on a 

plaintiff.”) (internal quotations omitted).   

Plaintiffs also obtained several important legal precedents that will inform 

Defendant’s future conduct at the Flambeau Mine Site as well as the implementation of 

the Clean Water Act more generally.  First, because Defendant’s new infiltration basin 
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system is unproven,4

Second, Plaintiffs obtained a determination by the Court that is important when 

permitting future mines in Wisconsin.  The Wisconsin legislature has determined that 

no sulfide mine can be permitted unless, among other criteria, it is determined that a 

mine has operated for 10 years and that a mine has been closed for 10 years without a 

determination by a court or other tribunal than an environmental law was violated.  

Wis. Stat. § 293.50(1)(a), (2).  It is now clear that Defendant’s mine cannot be used as the 

basis for permitting future sulfide ore mines in Wisconsin because it has been found to 

have violated environmental law.   

 it is clear from the Court’s order that any future discharges will 

require the authorization of an NPDES permit.  Plaintiffs need not return to federal 

court to resolve that question and they have obtained a legal finding that supports their 

interest in protecting the Flambeau River.   

Finally, Plaintiffs obtained a ruling that permits or other authorizations issued 

under state laws and regulations other than those which are part of the state’s EPA-

approved NPDES permit program do not “shield” a facility from compliance with the 

Clean Water Act under 33 U.S.C. § 1342(k).  Plaintiffs believe this to be the first time a 

federal court has considered what effect EPA’s NPDES program revision regulation (40 

C.F.R. § 123.62) has on state regulations relied upon for a CWA permit shield, and the 

Court’s decision (which is consistent with long-standing EPA interpretations of its own 

regulation) sets national precedent. 

                                                           
4 See Opinion and Order, Dkt. #181 at 9 (citing “the short history of the new infiltration basin, 

which has been in place for less than one month and the lack of any evidence about the effectiveness of 
the new basin” as a basis for denying Defendant’s motion to dismiss for mootness). 

 

Case: 3:11-cv-00045-bbc   Document #: 258   Filed: 08/10/12   Page 6 of 10



7 
 

In short, Plaintiffs prevailed and an award of attorneys’ fees and costs is 

appropriate.5

2. 

   

 

The Reasonable Fee Award must be Calculated Using the Lodestar 
Method. 

Because Plaintiffs prevailed, the Court must review the reasonableness of their 

fee petition based, first, on the calculation of the lodestar.  Johnson v. GDF, Inc., 668 F.3d 

927, 929-930 (7th Cir. 2012)  (“When a prevailing party is entitled to ‘a reasonable 

attorney’s fee’ . . ., the district court must make that assessment, at least initially, based 

on a calculation of the ‘lodestar’—the hours reasonably expended multiplied by the 

reasonable hourly rate—and nothing else.”).  Only then, and only for specific reasons, 

may the Court reduce the lodestar amount, and the Court must provide a basis for its 

calculation.  See Sottoriva, 617 F.3d at 975 (explaining that district courts are given “wide 

. . . [but] not unlimited latitude and the district court still bears the responsibility of 

justifying its conclusions.”); see also Hensley v. Eckerhart, 461 U.S. 424, 437 (1983) (holding 

that it is “important . . . for the district court to provide a concise but clear explanation 

of its reasons for the fee award.”).  

Should a court contemplate reducing the lodestar amount, a denial or reduction 

in fees and costs is only appropriate after allowing the requesting party an opportunity 

to be heard.  See Pickett v. Sheridan Health Care Ctr., 664 F.3d 632, 652 (7th Cir. 2011) (“a 

district court must afford plaintiffs an opportunity to respond when the court raises 
                                                           

5 To the extent the Court based its order denying fees on a finding that Plaintiffs’ success in this 
litigation is de minimis, as explained in Plaintiffs’ accompanying motion for award of attorneys’ fees and 
costs, this is not a proper basis for a denial of all fees to prevailing Clean Water Act plaintiffs.  In any 
event, such a finding requires application of the relevant factors as stated in Cartwright v. Stamper, 7 F.3d 
106, 109 (7th Cir. 1993).  See, e..g., Fisher v. Kelly, 105 F.3d 350, 353 (7th Cir. 1997) (holding that “the district 
court's findings do not support the conclusion that plaintiff's relief was only technical or de minimis”). 
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concerns about the fee petition that are based upon its independent scrutiny of the 

record or when the court establishes reasons sua sponte for reducing the fee award.”); see 

also Jaffee v. Redmond, 142 F.3d 409, 416 n.2 (7th Cir. 1998) (noting that the district court 

“should afford the plaintiffs an opportunity to address its concerns” over a fee petition); 

Spellan v. Board of Educ., 59 F.3d 642, 646 (7th Cir. 1995) (holding that “the district court 

must afford the plaintiffs an adequate opportunity to respond to the district court's 

critique of the submitted [fee] petition.”).  While the Court expressed reservations about 

authorizing attorneys’ fees and costs due to ambiguity of Plaintiffs’ reasons for filing 

suit and the cost of the case, Plaintiffs were not permitted to respond to these concerns 

before the decision to award no fees was made.  (Dkt # 256 at 37.) 

3. No Unusual Circumstances Exist that would Justify a Denial of Plaintiffs’ 
Attorneys’ Fees

 
. 

The Court’s Order states that there are “unusual circumstances” present in this 

case that have persuaded the Court that Plaintiffs are not entitled to their fees and costs.  

(Dkt # 256 at 37).  Courts have recognized a limited “special circumstances” exception 

to the award of fees under certain civil rights statutes, see, e.g., King v. Ill. State Bd. of 

Elections, 410 F.3d 404, 425-426 (7th Cir. 2005) (participation of the United States as an 

intervenor is not a “special circumstance” warranting denial of attorney’s fees to other 

prevailing intervenors); however, as explained above and in the accompanying motion 

for award of fees and costs, the Clean Water Act’s fee-shifting provision and case law 

applying the “lodestar” method provide the correct rubric for the Court’s fee-shifting 
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analysis and these cases generally do not recognize an unusual circumstances 

exception.6

In any event, no such circumstances exist here, as Plaintiffs have litigated in good 

faith and in a manner consistent with (and, indeed, with the intent to advance) 

Congressional objectives of the Clean Water Act.  The Court’s imposition of a relatively 

small amount of penalties (especially where the Plaintiff did not seek significant 

penalties), does not provide a legal basis to deny Plaintiffs’ fees.   

   

In sum, the Court committed legal error when it decided the issue of fees prior to 

receiving a motion for an award of fees from Plaintiffs under Rule 54(d)(2), and without 

determining Plaintiffs’ reasonable fees and costs through the lodestar method and 

relevant case law.  

 For the reasons stated above, Plaintiffs respectfully request the Court grant its 

motion to alter or amend the judgment to include an amount of reasonable attorneys’ 

fees and costs under section 505(d) of the Clean Water Act, 33 U.S.C. § 1365(d), as 

determined through its consideration of the accompanying motion for award of 

attorneys’ fees and costs. 

CONCLUSION 

 
 
 
 

                                                           
6 Only the Ninth and Tenth Circuits have recognized that a “special circumstances” exception 

may apply in the fee-shifting analysis of the Clean Water Act, but they have emphasized that special 
circumstances are rare.  St. John's Organic Farm v. Gem County Mosquito Abatement Dist., 574 F.3d 1054, 
1064 (9th Cir. 2009); Browder v. City of Moab, 427 F.3d 717, 721 (10th Cir. 2005).  Plaintiffs discuss this 
narrow exception in Section II.B of the accompanying motion for award of attorneys’ fees and costs. 
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Dated August 10, 2012. 
       

Respectfully submitted, 
 
 
     

Pamela R. McGillivray 
/s/ Pamela R. McGillivray   

James N. Saul  
Christa O. Westerberg 
David C. Bender 
McGillivray Westerberg & Bender LLC 
211 S. Paterson Street, Suite 302 
Madison, WI 53703 
(608) 310-3560  
mcgillivray@mwbattorneys.com 
saul@mwbattorneys.com 
westerberg@mwbattorneys.com 
bender@mwbattorneys.com 
 
Kevin M. Cassidy 
Daniel P. Mensher 
Pacific Environmental Advocacy Center 
Lewis & Clark Law School 
10015 SW Terwilliger Blvd. 
Portland, OR 97219 
(503) 768-6926 
dmensher@lclark.edu 
cassidy@lclark.edu 
 
Marc D. Fink 
Center for Biological Diversity 
209 East 7th St. 
Duluth, MN  55805 
(218) 525-3884 
mfink@biologicaldiversity.org 
 
Counsel for Plaintiffs Wisconsin Resources 
Protection Council, Center for Biological Diversity, 
and Laura Gauger 
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