
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
Wisconsin Resources Protection 
  Council, Center for Biological 
  Diversity, and Laura Gauger,     
         
   Plaintiffs, 
          
   v.      Case No. 11-cv-45 
        
Flambeau Mining Company,   
        
   Defendant.     
 
______________________________________________________________________________ 
 

DECLARATION OF PATRICK PARENTEAU IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR AWARD OF ATTORNEYS’ FEES AND COSTS 

______________________________________________________________________________ 
 

I, Patrick Parenteau, declare as follows under penalty of perjury pursuant to 28 

U.S.C. § 1746: 

1. I am a Professor of Law and Senior Counsel to the Environmental and 

Natural Resources Law Clinic at Vermont Law School, one of the nation’s leading 

schools for the study of environmental law.  I currently teach courses in a variety of 

areas of environmental law, including the Clean Water Act and its citizen suit provision 

which is at issue in this case.  I have published numerous articles, commentaries and 

book chapters on environmental enforcement under the CWA and other federal and 

state laws.  I am a frequenter speaker at conferences sponsored by the American Bar 

Association, law schools, professional societies and other institutions. 
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2.  I have practiced environmental law for thirty-eight years. My previous 

positions include Regional Counsel to USEPA Region One in Boston, MA; 

Commissioner of the Vermont Department of Environmental Conservation; Of Counsel 

to the firm Perkins Coie in Portland, OR; and counsel and later Vice President for 

Conservation at the National Wildlife Federation in Washington DC.   

3. Over the years I have participated in numerous citizen suits under the 

Clean Water Act, the Clean Air Act, The Resources Conservation and Recovery Act, the 

Endangered Species Act and other federal laws. I have represented both plaintiffs and 

defendants in these cases. I have also overseen enforcement programs at both the state 

and federal level.  In short, I have over three decades worth of experience dealing with 

every aspect of the regulatory programs of the CWA and how citizen suits fit within the 

overall enforcement scheme of that statute and others.  

4. I have read the court’s Opinion and Order on Summary Judgment dated 

April 13, 2012, and the Opinion and Order on the Merits dated July 24, 2012.  This case 

was vigorously litigated and defendant raised a host of procedural and jurisdictional 

issues as well as contesting key facts and asserting affirmative defenses.  The sheer 

number of arguments raised complicated the court’s task and led to two lengthy 

opinions.  Ultimately, however, plaintiffs prevailed on all of the elements of their claim 

and the court has properly ruled that defendant is liable for violations of section 301(a) 

of the CWA (33 USC § 1311(a)) for discharging without an NPDES permit.  The court 

denied any injunctive relief – in part because of remedial actions undertaken by the 

defendant during the course of the litigation - and ruled, after consideration of the 

Case: 3:11-cv-00045-bbc   Document #: 258-16   Filed: 08/10/12   Page 2 of 7



3 
 

penalty assessment factors set forth in section 309(d) of the Act (33 U.S.C. § 1319(d)) that 

only a small penalty of $25 per violation ($275 total) should be assessed.  

5. Section 505(d) of the Act (33 USC § 1365(d)) provides that: “The court, in 

issuing any final order in any action brought pursuant to this section, may award costs 

of litigation (including reasonable attorney and expert witness fees) to any prevailing or 

substantially prevailing party, whenever the court determines such an award is 

appropriate.”  Plaintiffs clearly meet the “substantially prevailing party” test.  A 

“prevailing or substantially prevailing party” is one who prevailed “in what the lawsuit 

originally sought to accomplish.” Hughey v. JMS Dev. Corp., 78 F.3d 1523, 1532 (11th Cir. 

1996); see also Tex. State Teachers Ass’n v. Garland Indep. Sch. Dist., 489 U.S. 782, 791–92 

(1989) (a “prevailing party” is one who prevails on “any significant issue” and thereby 

achieves some of the benefits sought by bringing suit”).  Thus, the only issue remaining 

is whether an award of a reasonable attorney fee is “appropriate.” This determination 

rests within the sound discretion of the trial court.  See, e.g., Saint John's Organic Farm v. 

Gem County Mosquito Abatement District, 574 F.3d 1054 (9th Cir.2009). However, the 

presumption is that prevailing parties are entitled to an award in the absence of “special 

circumstances.” Id at 1062.  And further that any such special circumstance is 

“extremely rare.” Borunda v. Richmond, 885 F.2d 1384, 1392 (9th Cir.1988).  

6. I am not aware of any court that has denied fees in a case like this where 

plaintiffs prevailed on their sole claim that defendant was liable for discharging without 

a permit.  While defendant was entitled to raise every possible issue to avoid liability 
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the fact is that by doing so it forced plaintiffs to expend considerable more time and 

effort to bring defendant into compliance.  

7. Congress intended for citizens to play an important role in the 

enforcement of environmental laws such as the Clean Water Act.  See McEvoy v. IEI 

Barge Servs., 622 F.3d 671 (7th Cir. 2010) (“Citizen-suit provisions in environmental laws 

empower individual persons to serve as private attorneys general and to enforce 

standards set at the federal or state level. The theory is that the efforts of these private 

parties will supplement governmental enforcement.”).  The Clean Water Act’s fee-

shifting provision is essential for individuals and organizations to obtain competent and 

willing counsel.  Unlike with civil rights statutes, citizen plaintiffs enforcing the Clean 

Water Act cannot obtain significant damages for themselves; rather, civil penalties are 

capped by statute, see 33 U.S.C. § 1319(d), and any penalties assessed under the Clean 

Water Act must be paid to the U.S. Treasury.  Thus, lawyers will generally only litigate 

meritorious environmental citizen suits if they are confident that an award of their 

reasonable attorney’s fees is available if they ultimately prevail. 

8. Further, Congress intended to permit courts to award fees “to plaintiffs 

who do not obtain court-ordered relief but whose suit has a positive catalytic effect.” 

Loggerhead Turtle v. Cnty. Council of Volusia Cnty., Fla., 307 F.3d 1318, 1322 (11th Cir. 

2002).  At issue in Loggerhead Turtle was the meaning of the phrase “where appropriate” 

as applied to the recovery of attorney fees under the comparable citizen suit provision 

of the Endangered Species Act.  Here, the plaintiffs’ suit had the “positive catalytic 

effect” of bringing the defendant into compliance with the permit requirements of the 
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CWA and correcting a misinterpretation of federal law by the state agency charged with 

carrying it out.  

9. Assessment of a substantial penalty or the award of injunctive relief is not 

a prerequisite for an award of attorney fee.  Nor is proof of actual harm to the 

environment from an illegal discharge. Rather the purpose of the fee shifting provision 

is to encourage citizens to correct and prevent violations of the law where the 

responsible agencies, after being given the opportunity through the 60 day notice 

requirement, fail or, as in this case, refuse to do so.   

10. In my experience, the primary motivation behind most citizen suits is to 

correct violations, reduce or eliminate unlawful pollutant discharges, and encourage 

high rates of compliance within heavily regulated industries like mining companies.  

Often, as here, this involves correcting misinterpretations of the law by regulated 

entities or government agencies authorized to implement and enforce the NPDES 

permit program.   

11. To deny prevailing plaintiffs’ their attorneys’ fees except when significant 

civil penalties are awarded or when actual harm to surface waters can be proven would 

likely deter many plaintiffs from bringing meritorious cases because they simply cannot 

afford to litigate against well-heeled companies intent on mounting a vigorous defense 

of actions that ultimately prove to be illegal.  It would also discourage attorneys from 

bringing cases on behalf of impecunious clients who are often the people most affected 

by violations of the CWA.  In pragmatic terms, denial of attorney fees amounts to a 

denial of access to justice for those who cannot afford it. 
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12. To determine whether an award is “appropriate” in this case the proper 

question is not how large the penalty was but whether the suit has furthered the goals 

of the CWA is some tangible, beneficial way.  The evidence that it has lies in the 

carefully reasoned decisions that this Court has rendered, and in particular the Court’s 

thoughtful analysis of the scope of the “permit shield” provision under section 402(k) of 

the Act (33 USC 1342(k)).  Both defendant Flambeau Mining Company and the 

Wisconsin Department of Natural Resources (WDNR) earnestly insisted that a permit 

issued under a state law with no connection to the CWA and that had never been 

reviewed or approved by EPA nonetheless operated as an NPDES permit and shielded 

the company from any enforcement under the CWA. This is not only plainly wrong as a 

matter of law, it sets a very dangerous precedent that could, if upheld, substantially 

undermine the effectiveness of the carefully calibrated and uniform regulatory scheme 

Congress created in the CWA. To my knowledge this case is the first to squarely 

address this issue and this Court’s opinions provide a valuable precedent that will 

hopefully lead the WDNR to correct the mistakes in its program as well as discourage 

other states from making a similar mistake.  In short, plaintiffs in this case obtained a 

summary judgment decision that is valuable in the field of environmental law and will 

have a beneficial effect on the implementation of the Clean Water Act nationwide. This 

is exactly what Congress had in mind and makes an award of a reasonable attorney fee 

entirely appropriate.  
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PURSUANT TO 28 USC § 1746, I VERIFY UNDER PENALTY OF PERJURY THAT THE 
STATEMENTS IN THIS AFFIDAVIT ARE TRUE AND CORRECT AND BASED UPON 
MY PERSONAL KNOWLEDGE. 
 
 
Dated this 8th day of August, 2012.   

 

       
       

/s/Patrick A. Parenteau  
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