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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
Wisconsin Resources Protection 
  Council, Center for Biological 
  Diversity, and Laura Gauger,     
         
   Plaintiffs, 
          
   v.      Case No. 11-cv-45 
        
Flambeau Mining Company,   
        
   Defendant.     
 
______________________________________________________________________________ 
 

PLAINTIFFS’ [PROPOSED1

ATTORNEY’S FEES AND COSTS OF LITIGATION  
] MOTION FOR AWARD OF  

______________________________________________________________________________ 
 

Pursuant to Fed. R. Civ. P. 54(d)(2) and 33 U.S.C. § 1365(d), Plaintiffs, by their 

undersigned counsel, respectfully move the Court for an order awarding Plaintiffs their 

costs of litigation, including reasonable attorney’s and expert witness fees.  In support 

of their motion, Plaintiffs state as follows: 

I. PLAINTIFFS’ LITIGATION OBJECTIVES IN THIS CASE.  

BACKGROUND 

                                                           
1 The Court has held that “plaintiffs are not entitled to an award of fees or any costs other than 

those allowed by statute” and denied Plaintiffs their fees prior to receiving a motion or briefing on the 
issue.  Dkt. #256 at 37, 38.  Plaintiffs have filed a motion to alter or amend the judgment pursuant to Fed. 
R. Civ. P. 59(e), requesting that the Court amend its judgment denying Plaintiffs their attorney’s fees and 
to receive and consider the instant motion. 
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Plaintiffs brought this citizen suit for three reasons.  First, Plaintiffs sought to abate 

Defendant’s unpermitted discharges of pollutants in violation of the Clean Water Act 

(“CWA”) at the Flambeau Mine Site, which were resulting in regular exceedences of 

state copper toxicity standards in Stream C.  Second, because the Wisconsin legislature 

has made strict compliance with environmental laws by existing metallic mines a factor 

when determining whether to permit future mines, Plaintiffs sought a civil judgment 

finding that Defendant had violated the Clean Water Act in order to affect future mine 

permitting decisions.  See Wis. Stat. § 293.50(1)(a), (2) (allowing permits for future mines 

only after finding that mine operated and has been closed without a violation of an 

environmental law “as determined by a[]… civil action…”).  And third, Plaintiffs 

sought to determine whether Defendant could be permitted to discharge pollutants by a 

state-law mining permit, as Defendant insisted, or whether it instead required a valid 

NPDES permit under CWA § 402.    

Plaintiffs achieved each of these objectives through the litigation.  Defendant 

took steps, after this case was commenced, to reconfigure its biofilter in an attempt to 

reduce discharges to Stream C and the Flambeau River.  However, it is not clear 

whether Defendant’s infiltration system will work and if it will do so in perpetuity. See 

Dkt. #181 at 9 (noting infiltration basins had only been in place for less than a month); 

#256 (stating it is “reasonable to expect” the infiltration basins will improve on the 

biofilter).  If not, it is now established as a matter of law that the waters receiving 

Defendant’s pollutant discharges are “waters of the United States” and that any future 

discharges must be authorized by an NPDES permit or will be unlawful.   
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  Second, through the Court’s ruling it is now clear that Defendant’s mine cannot 

be used as the basis for permitting future sulfide ore mines in Wisconsin because it has 

been found to have violated environmental law.  Moreover, if future metallic mines are 

built in Wisconsin2

 Finally, Plaintiffs were able to expose and correct Defendant’s flawed legal 

theories (and those of its amicus) regarding the need for an NPDES permit issued 

pursuant to the Clean Water Act, and not just a mining permit or some other state-law 

authorization.  Specifically, Defendant relied upon a convoluted permit shield defense 

in this case based upon the incorrect premise that a state permit issued under a program 

other than the state’s EPA-approved NPDES permit program “shields” their violations. 

Defendant had elected to rest on this theory, rather than apply for the proper permit, 

because it believed a Clean Water Act permit to be more difficult to obtain and comply 

with.  As a repeat player in mining projects, Defendant’s parent corporations are now 

fully apprised that they cannot continue to rely on their erroneous permit shield 

defense. 

, it is now established by this Court’s decisions that discharges from 

those mines will have to demonstrate compliance with Wis. Stat. § 293.50 and, if they 

wish to discharge pollutants, will require authorization with a proper federal Clean 

Water Act permit.   

None of these objectives required that Plaintiffs obtain significant penalties.  

Indeed, in their complaint Plaintiffs sought “civil penalties in the appropriate amount

                                                           
2 See, e.g., Milwaukee Journal-Sentinel, Developer: Mine would bring jobs - Iron ore would be mined in 

northern Wisconsin (April 11, 2011), available at 

 

http://www.jsonline.com/business/119665664.html (last 
checked August 8, 2012). 
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for each day that Defendant violated the CWA,” (Compl., Dkt. #1 at 11 (emphasis 

added), and in closing arguments at trial, Plaintiffs did not ask the Court for significant 

penalties.    

Plaintiffs achieved success on each of its objectives through the Court’s summary 

judgment order, its final order on liability and remedies, and at least temporarily 

through Defendant’s post-complaint remediation attempts.  Plaintiffs received a largely 

favorable decision at the summary judgment stage.  (Dkt. #137.)  Trial was held in late 

May 2012.  Trial was necessary to address the sole remaining dispute of fact for liability 

(whether Defendant’s discharges reached a “water of the United States”), which in turn 

was necessary to obtain a final judgment effectuating the Court’s partial summary 

judgment order.  Trial also involved the appropriate amount of civil penalties.   

The Court issued its opinion and order on liability and remedies on July 24, 2012 

(Dkt. #256).  Between that order and the summary judgment order, Plaintiffs prevailed 

on each element of their cause of action, and the Court found Defendant liable for 

eleven violations of the CWA.  The Court also assessed civil penalties in the total 

amount of $275.  Although the Court had previously ruled that Plaintiffs’ claims were 

not moot, the Court declined to grant Plaintiffs’ request for injunctive relief, in part 

because of remedial actions Defendant had taken during the course of litigation to 

reduce its unlawful pollutant discharges.   

II. THIS CASE EVOLVED INTO COMPLEX LITIGATION 

Plaintiffs anticipated at the outset of this suit – based on representations by 

Defendant – that the case would proceed quickly through dispositive motions and 
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factual disputes could be largely resolved without the Court’s involvement.  The parties 

filed a Joint Pretrial Conference Report in which they stated: 

The parties agree that most factual issues in this case are not likely to be in 
substantial dispute, and that the ultimate disposition of this case is well suited 
for summary judgment. In the interest of judicial economy and cost reduction, 
the parties believe that a substantial stipulation of facts is both appropriate and 
feasible and intend to hold further discussions with the goal of reaching such a 
stipulation.  

 
(Dkt. # 10 at 2.)  Between May and July of 2011, Plaintiffs sought to enter such a 

stipulation with Defendant, one that would have substantially reduced the scope of the 

litigation.  (Saul Decl. ¶ 12).   

Defendant appeared to be in substantial agreement regarding the stipulated 

facts, but it ultimately refused to enter a stipulation. (Saul Decl. ¶ 12).  It then denied 

many of those same facts in response to requests for admission pursuant to Fed. R. Civ. 

P. 36.  Many of the initially-proposed stipulated facts and many of the facts denied by 

Defendant pursuant to Rule 36 were subsequently had to be proven by Plaintiffs either 

at summary judgment or at trial. 

Both sides filed motions for summary judgment on all issues in the case and 

which consumed considerable resources.  Defendant’s brief included a litany of 

equitable affirmative defenses that were the basis for hundreds of pages of Defendant’s 

summary judgment filings, yet were easily rejected by the Court.  (See Dkt. ## 58, 79, 

111; Dkt. #137 at 64-66).  Moreover, Defendant consumed this Court’s and Plaintiffs’ 

time with other needless, and ultimately meritless, motions and filings. (See Dkt. ## 17, 
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25, 32, 55, 57, 68, 113, 123, 126, 143, 148, 169, 173, 177, 190, 194, and 244 (Defendant’s 

substantive motions, three of which were granted in part)).  

Among Defendant’s ill-fated and time-wasting filings in this case were motions 

in limine challenging the qualifications of every one of Plaintiffs’ identified experts, 

each of which was denied (See Dkt. ## 148, 169, 173, 177, 234), as well as a motion to 

strike the declaration of one of Plaintiffs’ standing declarants Harold Flater, filed long 

after

In other words, what both sides had anticipated would be a case with few 

disputed facts became much more complicated and labor intensive, particularly after 

Defendant’s decision not to stipulate to many facts that were ultimately proven at 

summary judgment or trial. 

 the Court had granted Plaintiffs’ motion for summary judgment on the issue of 

standing and which, even if granted, would not have changed the finding that Plaintiffs 

have standing (See Dkt. ## 190, 234).  Defendant at one point forced Plaintiffs to file a 

motion for protective order – subsequently granted - when Defendant sought to take 

the deposition of an unidentified witness in Tucson, Arizona, after Plaintiffs had 

informed Defendant that the witness would be available in Madison (See Dkt. #20), as 

well as a motion to compel production – also granted - of a document Defendant had 

produced in discovery months earlier, and had even been already filed in the public 

docket for this case. (See Dkt. #240). 

Plaintiffs are entitled to an award of their reasonable attorney’s fees under the 

Act and case law because they are prevailing parties.  33 U.S.C. § 1365(d).  Given the 

ARGUMENT 
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public policy behind fee-shifting provisions in the environmental case context, like the 

civil rights context, there is a strong presumption in favor of awarding fees to prevailing 

plaintiffs.  As explained below, if a plaintiff is prevailing, the Court’s analysis as to fees 

and costs must follow the familiar “lodestar” method.  Hensley v. Eckerhart, 461 U.S. 424, 

433 (1983).  This Court has discretion to determine the appropriate amount of the fee 

award (based upon relevant factors), but limited discretion to deny all fees whatsoever

I. THERE IS A STRONG PRESUMPTION IN FAVOR OF AWARDING 
ATTORNEY’S FEES TO PREVAILING PLAINTIFFS IN CLEAN WATER ACT 
CITIZEN SUITS. 

 

to a prevailing plaintiff absent special circumstances such as bad faith.  See, e.g., Browder 

v. City of Moab, 427 F.3d 717, 721 (10th Cir. 2005).  The relevant factors under controlling 

law do not warrant either an outright denial or a substantial reduction from the lodestar 

amount here. 

 
The CWA provides for the recovery of attorney fees and costs to prevailing or 

substantially prevailing parties in citizen suits: 

The court, in issuing any final order in any action brought pursuant to this 
section, may award costs of litigation (including reasonable attorney and expert 
witness fees) to any prevailing or substantially prevailing party, whenever the 
court determines such award is appropriate. 

 
33 U.S.C. § 1365(d).  Congress included fee-shifting provisions in environmental 

statutes “specifically to encourage citizen participation in the enforcement of standards 

and regulations established under” them.  Pennsylvania v. Delaware Valley Citizens' 

Council for Clean Air, 478 U.S. 546, 560 (1986).  For this reason, Congress “urged the 

courts to recognize that in bringing legitimate actions . . . citizens would be performing 
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a public service and in such instances the courts should award costs of litigation to such 

party.”  Id.  (quoting Clean Air Act legislative history at S. Rep. No. 91-1196, p. 38). 

For its part, the Seventh Circuit has explained that Congress, “when it called for 

citizen-suits” in enforcing environmental laws, “considered a fee recovery to be 

consonant with the public interest” and thus an award of attorneys’ fees to prevailing 

plaintiffs “is appropriate if the party seeking fees obtained some success on the merits.”  

Sierra Club v. Khanjee Holding (US) Inc., 655 F.3d 699, 708 (7th Cir. 2011) (upholding a fee 

award to a prevailing CAA citizen suit plaintiff)3; see also Payne v. Milwaukee County, 288 

F.3d 1021, 1026 (7th Cir. 2002) (holding that “a prevailing plaintiff should ordinarily 

recover an attorneys’ fee” based upon congress’ “use of plaintiffs as private attorneys 

general.”).4

                                                           
3 The analysis of the fee award upheld by the Seventh Circuit in Khanjee Holding is instructive.  

There, the district court had reasoned that “Congress intended Courts to award costs and attorney's fees 
to parties when they perform a public service by bringing CAA enforcement actions where the 
government does not” and thus a fee award “is appropriate if the party seeking fees obtained some 
success on the merits.”  Sierra Club v. Franklin County Power of Ill., LLC, 670 F. Supp. 2d 825, 833-837 (S.D. 
Ill. 2009).   

   

 
4 Throughout this brief Plaintiffs cite to cases such as Payne arising under fee-shifting provisions 

of various civil rights and environmental statutes because those provisions are analogous and are often 
interpreted similarly.  See City of Burlington v. Dague, 505 U.S. 557, 561-562 (1992) (noting that the 
language in the CWA’s fee-shifting provision is “is similar to that of many other federal fee-shifting 
statutes” including 42 U.S.C. § 1988, and thus the statutes should be interpreted uniformly); Browder, 427 
F.3d at 719-720 (relying on “the interchangeability of the case law interpreting similar attorney's fees 
statutes,” including civil rights statutes, in interpreting the fee-shifting provisions under the CWA). 

 
  Plaintiffs note, however, that the CWA has a more generous formulation than most civil rights 

fee-shifting provisions because it includes the additional phase “or substantially prevailing.”  The 
Supreme Court has determined this additional phrase “was meant to expand the class of parties eligible 
for fee awards from prevailing parties to partially prevailing parties -- parties achieving some success, even 
if not major success,” thereby eliminating “the restrictive readings of ‘prevailing party’ . . . and the 
necessity for case-by-case scrutiny by federal courts into whether plaintiffs prevailed ‘essentially’ on 
‘central issues.’”  Ruckelshaus v. Sierra Club, 463 U.S. 680, 688 (1983) (emphasis in original). 
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Every other circuit to consider the question has similarly recognized a strong 

presumption in favor of awarding attorneys’ fees to prevailing plaintiffs in CWA citizen 

suits.  Stoddard v. Western Carolina Regional Sewer Authority, 784 F.2d 1200 (4th Cir. 1986) 

(plaintiffs had “pursued and obtained remedies under the Act in the manner provided 

for by section 1365, and their actions will tend to ensure compliance with the Act in the 

very manner contemplated by Congress in enacting this provision” and thus had 

“served the public interest by insisting that the Clean Water Act be adequately 

enforced”) (internal citations omitted); Browder 427 F.3d at 721 (noting the 

“presumption in favor of awarding prevailing plaintiffs attorney's fees” unless special 

circumstances exist); Atlantic States Legal Foundation, Inc. v. Tyson Foods, Inc., 897 F.2d 

1128, 1142-1143 (11th Cir. 1990) (“In a case like the instant one, where a citizens group 

has succeeded on the merits, we cannot conceive of any grounds that would justify a 

denial of fees and costs.”); see also Sierra Club v. Cripple Creek & Victor Gold Mining Co., 

509 F. Supp. 2d 943, 949-950 (D. Colo. 2006) (“When a plaintiff prevails . . . fees are 

typically awarded.  This is because ‘the plaintiff is the chosen instrument of Congress to 

vindicate a policy that Congress considered of the highest priority,’ and when the 

plaintiff prevails, he or she has proven that the defendant is a violator of federal law.’”) 

(quoting Christiansburg Garment Co. v. E.E.O.C., 434 U.S. 412, 416-17 (1978) (internal 

quotations omitted)). 

A prevailing plaintiff need not obtain significant penalties from a defendant to 

serve the public interest and obtain fees.  Courts have recognized that advancing the 

implementation or clarifying the interpretation of the Clean Water Act is an important 
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use of citizen suits, and that fees should be awarded to prevailing plaintiffs in such 

circumstances.  See, e.g., National Wildlife Federation v. Hanson, 859 F.2d 313, 316-317 (4th 

Cir. 1988) (holding that Congress sought to “encourage litigation to ensure proper 

administrative implementation of the environmental statutes,” and awarding fees to 

plaintiffs who “served a key purpose of the citizen suit provision which is to ensure that 

the agencies fulfill their duties under the CWA responsibly.”); Chemical Mfrs. Asso. v. 

U.S. Environmental Protection Agency, 885 F.2d 1276, 1279 (5th Cir. 1989) (explaining that 

“an award is usually ‘appropriate’ when a party has advanced the goals of the statute 

invoked in the litigation.”); St. John's Organic Farm v. Gem County Mosquito Abatement 

Dist., 574 F.3d 1054, 1061 (9th Cir. 2009) (overturning the district court’s denial of 

attorneys fees and explaining that citizen suit litigation had “vindicate[d] [the 

plaintiff’s] litigation position that [defendant’s] actions violated the CWA” thereby 

serving “the goal of the CWA” and justifying an award of attorneys’ fees). 

Congress’ intent to encourage citizen suits, and to award fees to prevailing 

plaintiffs absent special circumstances, necessarily constrains the district courts’ 

discretion in determining whether to award fees.  Thus, although federal fee-shifting 

statutes “vests a district court with ‘discretion’ to award attorneys’ fees to a prevailing 

party,” prevailing plaintiffs “are entitled to their attorneys’ fees as a matter of course.” 

King v. Ill. State Bd. of Elections, 410 F.3d 404, 415 (7th Cir. 2005) (internal quotations 

omitted); see also Tyson Foods, Inc., 897 F.2d at 1143 (11th Cir. 1990) (“the sound exercise” 

of the court’s discretion in determining a prevailing plaintiff’s eligibility for fees under 

the CWA “will not allow the court to deny fees and costs absent good cause.”).   
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   Notably, Plaintiffs are aware of only three CWA citizen suits in which a 

prevailing plaintiff was denied attorney’s fees by a district court.  None was upheld on 

appeal.  See Resurrection Bay Conservation Alliance v. City of Seward, 640 F.3d 1087, 1093-

1094 (9th Cir. 2011);5 Saint John’s Organic Farm v. Gem Cty. Mosquito Abatement Dist., 574 

F.3d 1054 (9th Cir. 2009); Browder, 427 F.3d at 723.6  Plaintiffs located only one Clean Air 

Act case where fees were denied to a prevailing plaintiff, based on clearly 

distinguishable reasons.  Western States Petroleum Ass’n v. EPA, 87 F.3d 280, 286 (9th Cir. 

1996) (denying fees in a suit brought by regulated facilities and industry trade groups 

that the court found were “financially able to and would have litigated regardless of 

any potential for a fee award, [and] have not contributed substantially to the goals of 

the Clean Air Act” because they sought to weaken regulatory requirements under the 

Act).7

  Where, as here, a plaintiff correctly assesses that it can win on the merits, 

Congress intended that the availability of fees and costs encourage plaintiffs to bring 

  

                                                           
5 Resurrection Bay was a case similar to this one.  The district court found that an award of 

attorneys’ fees was inappropriate for four reasons: (1) limited relief (including a $1 civil penalty) was 
granted, (2) there was a lack of evidence of actual harm to the receiving waters, (3) there was a lack of 
evidence of any economic benefit to the defendant from its non-compliance, and (4) the defendant was 
not required to change its behavior as a result of lawsuit, merely obtain a permit for its ongoing activities.  
640 F.3d. at 1093.  The Ninth Circuit reversed, holding that that the district court had abused its discretion 
in concluding that special circumstances warranted a denial of attorney’s fees.  Id. at 1094. 

 
6 On remand from the Tenth Circuit, the Browder district court concluded that “it would be an 

abuse of its discretion to deny any fees” even though the plaintiff’s “overall success in this case was 
limited.” Browder v. City of Moab, Case No. 2:99-CV-807 BSJ, 2008 U.S. Dist. LEXIS 19554, *10-11 (D. Utah 
March 12, 2008).  After a five-day bench trial, the plaintiff had obtained only minor injunctive relief, and 
no civil penalties, and had prevailed on only one out of seven claims initially pursued.  Id. at *3-4. 

 
7 The Seventh Circuit has noted the minimal relevance of Western States to citizen suits brought 

by those seeking to enforce environmental requirements.  See Khanjee Holding, 655 F.3d at 709 
(distinguishing Western States because unlike plaintiffs there, “Sierra Club did not receive any direct 
financial benefit from the lawsuit, and it served the public interest.”). 
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the action to ensure that federal environmental laws are applied and enforced.  

Conversely, denial of attorneys’ fees for meritorious CWA suits would chill citizen 

litigation and thereby defeat the intent of Congress.  See, e.g., Parenteau Decl. ¶¶ 5-11; 

Tebbutt Decl. ¶¶ 4-6.  “The function of an award of attorney’s fees is to encourage the 

bringing of meritorious . . . claims which might otherwise be abandoned because of the 

financial imperatives surrounding the hiring of competent counsel.”  Anderson v. AB 

Painting & Sandblasting, Inc., 578 F.3d 542, 545-46 (7th Cir. 2009) at 545-46.  In fact, one 

court found that because Clean Water Act cases are strict liability cases, “it would be 

more likely for an attorney to receive a fee in Clean Water Act litigation than in many 

other common contingency fee cases.”  Atlantic States Legal Found., Inc. v. Universal Tool 

& Stamping Co., 798 F. Supp. 522, 525-26 (N.D.Ind. 1992) (finding plaintiff’s requirement 

that counsel work on a contingent fee basis was “not a significant encumbrance on its 

ability to secure counsel” because of the strict liability nature of the CWA).   

In sum, Congress had deemed that attorneys’ fees and litigation costs are 

available to prevailing citizen plaintiffs under the Clean Water Act.  Plaintiffs prevailed 

and are therefore entitled to claim fees and costs here.  The Court’s discretion applies to 

determining the amount that is “reasonable,” based on factors established by case law. 

II. PLAINTIFFS ARE PREVAILING PARTIES ENTITLED TO AN AWARD OF 
THEIR ATTORNEYS’ FEES AND COSTS OF LITIGATION UNDER THE 
CLEAN WATER ACT’S CITIZEN SUIT PROVISION. 
 
Plaintiffs are entitled to fees under the Clean Water Act if they are “prevailing or 

substantially prevailing parties.”  33 U.S.C. § 1365(d).  Parties are “prevailing” for fee-

shifting purposes “if they succeed on any significant issue in litigation which achieves 

Case: 3:11-cv-00045-bbc   Document #: 258-1   Filed: 08/10/12   Page 12 of 45



13 
 

some of the benefit the parties sought in bringing suit.”  Sottoriva v. Claps, 617 F.3d 971, 

975 n.3 (7th Cir. 2010) (quoting Hensley v. Eckerhart, 461 U.S. 424, 433, (1983) (internal 

quotations omitted)).  Because Congress “considered a fee recovery to be consonant 

with the public interest,” an award of attorneys’ fees to prevailing plaintiffs “is 

appropriate if the party seeking fees obtained some success on the merits.”  Khanjee 

Holding, 655 F.3d at 708 (citing Ruckelshaus v. Sierra Club, 463 U.S. 680, 688 (1983)); see 

also Penn. Envtl. Def. Found. v. Canon-McMillan Sch. Dist., 152 F.3d 228, 231 (3d Cir. 1998) 

(the CWA’s fee-shifting provision “places no restriction on the award other than that 

the party entitled to the award be ‘prevailing or substantially prevailing.’”)   

Neither the extent of a plaintiff’s success nor the “magnitude of relief obtained” 

is relevant to whether a plaintiff is a prevailing party and thus eligible for a fee award.  

Browder, 427 F.3d at 721-723 (citing Farrar v. Hobby, 506 U.S. 103, 114 (1992).  A judgment 

for declaratory relief, or for “damages in any amount, whether compensatory or 

nominal, confers prevailing-party status on a plaintiff.”  Simpson v. Sheahan, 104 F.3d 

998, 1001 (7th Cir. 1997).  A finding that a defendant violated the law is sufficient.  Tyson 

Foods, 897 F.2d at 1142-1143 (plaintiff was a “prevailing party” in a citizen suit and 

entitled to a fee award because it “was able to show that [defendant] was liable for civil 

penalties for violations of the Clean Water Act”). 

A. Plaintiffs Prevailed in this Case

Plaintiffs prevailed in this case and are therefore entitled to an award of their 

reasonable fees and costs under the CWA’s citizen suit provision.  The Court entered 

judgment in favor of Plaintiffs, finding that Defendant had violated the Clean Water Act 

. 
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on eleven occasions by discharging pollutants into waters of the United States without 

the requisite NPDES permit. (Dkt. #256 at 37-38).  The Court ordered Defendant to pay 

$275 in civil penalties.  Although the Court declined to impose injunctive relief, it did so 

in large part because of steps Defendant has undertaken to reduce its discharges after 

the commencement of this litigation.  (See id. at 35.)8

Furthermore, most important for Plaintiffs, the Court’s decisions establish that 

Defendant’s discharges are subject to the federal Clean Water Act and require an 

NPDES permit.  It is clear that should Defendants’ recent improvements not succeed in 

containing the discharges, that Defendant will need to obtain such a permit.  (See id. at 

35-36.)  Moreover, other dischargers are on notice that their similar discharges require a 

federal Clean Water Act permit.  Plaintiffs achieved their primary objectives and 

obtained a favorable judgment from the Court.  They have succeeded on the only claim 

they brought.  See supra at pages 2-4. 

   

B. 

 

Special Circumstances do not Justify a Denial of Plaintiffs’ Attorney’s 
Fees. 

The Court’s decision on liability stated that attorney’s fees would not be awarded 

because Plaintiffs’ motives were “unclear” and because so much “time and energy” had 

been spent litigating this matter, and due to “the unusual circumstances of this case[.]”  

(Dkt. #256 at 37).  Respectfully, however, these are not grounds for denying attorneys’ 

fees outright to plaintiffs who have prevailed in a meritorious CWA citizen suit.  

                                                           
8 Defendant’s witness Jim Hutchison testified that the process of converting the biofilter to an 

infiltration basin did not conclude until April 13, 2012, one week before the close of discovery and 
approximately five weeks before the start of trial in this case.  (Hutchison Decl., Dkt. #146, at ¶ 16). 
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Courts have recognized a limited “special circumstances” exception to the award 

of fees under certain civil rights statutes.  Newman v. Piggie Park Enterprises, Inc., 390 U.S. 

400, 402 (1968) (holding that a prevailing § 1988 plaintiff “should ordinarily recover an 

attorney's fee unless special circumstances would render such an award unjust.”); King 

v. Ill. State Bd. of Elections, 410 F.3d 404, 425-426 (7th Cir. 2005) (participation of the 

United States as an intervenor is not a “special circumstance” warranting denial of 

attorney’s fees to other prevailing intervenors).  Although the Ninth and Tenth Circuits 

have extended this “special circumstances” exception specifically to the Clean Water 

Act, the Seventh Circuit has not considered whether the exception applies to fee-

shifting provisions of environmental laws.   

The Ninth Circuit emphasized that “the court's discretion to deny a fee award to 

a prevailing plaintiff is narrow, and a denial of fees on the basis of ‘special 

circumstances’ is extremely rare,” and further that a defendant’s “good faith belief that 

it was following the law” does not qualify as a ‘special circumstance.’” St. John's Organic 

Farm, 574 F.3d at 1064 (quoting N.Y. Gaslight Club, Inc. v. Carey, 447 U.S. 54, 68 (1980) 

(internal quotes omitted).  In another CWA case, the Ninth Circuit has held that the 

following are not special circumstances:  (1) an award of limited relief (including a $1 

civil penalty); (2) a lack of evidence of actual harm to the receiving waters, (3) a lack of 

evidence of any economic benefit to the defendant from its non-compliance, and (4) no 

requirement for the defendant to change its behavior as a result of lawsuit.  Resurrection 

Bay Conservation Alliance v. City of Seward, 640 F.3d 1087, 1093-1094 (9th Cir. 2011) 

(reversing denial of fees to a prevailing CWA plaintiff.).   

Case: 3:11-cv-00045-bbc   Document #: 258-1   Filed: 08/10/12   Page 15 of 45



16 
 

The Tenth Circuit has held in dicta that the exception may apply in CWA suits 

when it reversed a district court’s denial of fees, see Browder, 427 F.3d at 772 fn.8; 

however, on remand, the district court found that the defendant’s “overall lack of 

success does not amount to a special circumstance which would render a fee award 

unjust in this case.” Browder v. City of Moab, 2008 U.S. Dist. LEXIS 19554, *11 (D. Utah, 

March 12, 2008).  See also Pound v. Airsol Company, Inc., 498 F.3d 1089 (10th Cir. 2007) 

(that a prevailing plaintiff brought a CAA citizen suit solely to advance its own 

economic interests was not a “special circumstance” that would justify a fee denial). 

One district court in a CWA citizen suit has equated “special circumstances” to 

bad faith on the part of plaintiffs, which is appropriate in light of Congressional policy 

behind fee-shifting.  Save Our Sound Fisheries Ass'n v. Callaway, 429 F. Supp. 1136, 1145 

(D.R.I. 1977) (holding that “where Congress passed a remedial program and provided 

for enforcement in large measure through citizen enforcement, without the possibility 

of damages, the Supreme Court has ruled that the Congressional intention was that fees 

were to be awarded unless plaintiffs acted in bad faith, or litigated vexatiously.”) (emphasis 

added).9

Cases actually finding special circumstances are few, and typically involve 

especially egregious conduct or other unique facts.  See, e.g., Ellis v. Univ. of Kan. Med. 

Ctr., 163 F.3d 1186, 1200 (10th Cir. 1998) (explaining that “plaintiffs can give up their 

statutory entitlement to fees as part of the settlement arrangement”); Stewart v. 

    

                                                           
9 Notably, the district court in Callaway credited the “importance of the rulings gained by 

plaintiffs in this case, establishing the Corps of Engineers' duties under the permit provision of the 
FWPCA” as a basis for “public benefits accruing from this lawsuit” justifying a fee award.  429 F.Supp. at 
1146 fn. 16. 

Case: 3:11-cv-00045-bbc   Document #: 258-1   Filed: 08/10/12   Page 16 of 45



17 
 

Donges, 979 F.2d 179, 185 (10th Cir.1992) (limiting the extent of attorney fee award to 

prevailing plaintiff because “he was responsible for the district court proceeding with 

the trial without jurisdiction”). 

In short, neither the relief obtained by Plaintiffs nor the length and complexity of 

the litigation are special circumstances warranting a denial of attorneys’ fees here.  

Plaintiffs proceeded in good faith and in furtherance of the goals and policies of the 

Clean Water Act; they “obtained some success on the merits” of this suit and are thus 

prevailing parties entitled to a fee award.  Khanjee Holding, 655 F.3d at 708. 

III. THE COURT SHOULD AWARD PLAINTIFFS THEIR REASONABLE FEES 
AND COSTS UNDER THE LODESTAR ANALYSIS. 
 
A. 

1. Overview 

The Lodestar Analysis 

Once a plaintiff’s “prevailing party” status has been determined, the next step is 

to determine the reasonable amount of the fee award.  See, e.g., Traci v. Marshall Joint 

Sch. Dist. No. 2, 2009 U.S. Dist. LEXIS 40938, *2-3 (W.D.Wis. May 11, 2009) (explaining 

that when “plaintiffs are entitled to fees and costs as the prevailing party . . . the 

remaining question is what amount constitutes a reasonable attorney fee award.”)  

Reasonable attorneys’ fees under statutory “fee shifting” provisions like section 505(d) 

of the Act are calculated using the lodestar method, which is the number of hours 

reasonably expended on the litigation multiplied by a reasonable hourly rate.  See, e.g., 

Hensley v. Eckerhart, 461 U.S. 424, 433 (1983).  Once the lodestar figure has been 

calculated, a court may adjust that figure to “reflect various factors including the 

complexity of the legal issues involved, the degree of success obtained, and the public 
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interest advanced by the litigation.”  Schlacher v. Law Offices of Phillip J. Rotche & Assocs., 

P.C., 574 F.3d 852, 856-857 (7th Cir. 2009).  However, “there is a ‘strong presumption’ 

that the lodestar is sufficient.”  Perdue v. Kenny A., __ U.S. __, 130 S.Ct. 1662, 1673 (2010).  

This is because “‘the lodestar figure includes most, if not all, of the relevant factors 

constituting a reasonable attorney’s fee’.”  Id. (quoting Delaware Valley I, 478 U.S. at 566); 

see also Chicago Title Ins. Co. v. Runkel Abstract & Title Co., Case No. 08-cv-341-bbc, 2009 

U.S. Dist. LEXIS 97171, *4-5 (W.D.Wis. Oct. 20, 2009) (noting most of Hensley factors for 

adjusting fee award are “subsumed within the initial calculation of hours reasonably 

expended at a reasonable hourly rate”).   

“[T]he fee applicant bears the burden of establishing entitlement to a[ fee] award 

and documenting the appropriate hours expended and hourly rates.”  Hensley, 461 U.S. 

at 437.  Once the petitioning party provides evidence of the proposed fees’ 

reasonableness, the burden shifts to the other party to demonstrate the award’s 

unreasonableness.  Wachovia Sec., LLC v. Banco Panamericano, Inc., 674 F.3d 743, 759 (7th 

Cir. 2012).   

A district court’s award of attorneys fees is subject to the court’s discretion, 

though a reviewing court considers the district court’s legal analysis and methodology 

de novo.  Anderson v. AB Painting & Sandblasting, Inc., 578 N.3d 542, 544 (7th Cir. 2009).  

Furthermore, the district court cannot merely “eyeball” the fee request and “cut it down 

by an arbitrary percentage because it seemed excessive to the court.”  Spellan v. Bd. of 

Educ., 59 F.3d 642, 647 (7th Cir. 1995) (citation and quotation marks omitted).   
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2. Time Expended on the Litigation Must be Documented and Reasonable. 
 

   Fee petitions must include adequate documentation of time expended and 

“exclude excessive, redundant, or otherwise unnecessary expenses.”  Hensley, 461 U.S. 

at 434.  In other words, “[t]he applicant should exercise ‘billing judgment’ with respect 

to hours worked . . . and should maintain billing time records in a manner that will 

enable a reviewing court to identify distinct claims.”  Hensley, 461 U.S. at 437; see also 

Kotsiliers v. Chalmers, 966 F.2d 1181, 1187 (7th Cir. 1992) (“a petition for fees should set 

forth a sufficient description of the type of work performed”).   

 The standard for evaluating the amount of documentation and itemization in fee 

petitions “is a question for the market.”  In re Synthroid Mktg. Litig., 264 F.3d 712, 722 

(7th Cir. 2001); see also Catalan v. RBC Mortg. Co., Case No. 05-c-6920, 2009 U.S.Dist. 

LEXIS 84339, *14-15 (N.D.Ill. Sept. 16, 2009).  “‘If counsel submit bills with the level of 

detail that paying clients find satisfactory, a federal court should not require more’.”  

Cintas Corp. v. Perry, 517 F.3d 459, 469 (7th Cir. 2008) (quoting In re Synthroid Mktg. 

Litig., 264 F.3d 712, 722 (7th Cir. 2001)) (upholding fee award where petitioner 

submitted evidence that client paid fees and that billed rates were consistent in market 

for comparable work).  In addition, “the time entries must be sufficiently detailed to 

permit the Court to determine whether the hours expended were reasonable and 

necessary to the conduct of the litigation.”  Catalan, 2009 U.S.Dist. LEXIS 84339, *15; see 

also Frazier v. Layne Christensen Co., Case No. 04-C-315-C, 2006 U.S.Dist. LEXIS 58386 

(W.D.Wis. Aug. 16, 2006) (documentation submitted in support of a fee petition 

includes “billing statements that are sufficiently detailed so that opposing counsel and 
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the court can determine the reasonableness of the requested fee”).  “[D]etailed billing 

records that a proponent avers are accurate provide the district judge--who presided 

over this case--with all the basis he needs to determine whether fees are reasonable.”  

Harter v. Iowa Grain Co., 220 F.3d 544, 561 (7th Cir.2000) (upholding fee award where 

petitioner submitted billing records from law firm specifying task completed, time 

expended, identity of attorney performing the task, subjects of legal research and 

motions drafted, and attorneys participating in conferences and phone conversations).    

Regarding costs, again the amount of itemization and detail required is a 

question for the market.  See Fujitsu Ltd. v. Netgear, Inc., Case No. 07-CV-710-bbc, 2009 

U.S.Dist. LEXIS 131596, *11-12 (W.D.Wis. Dec. 30, 2009).  Invoices identifying the 

specific services, date of service, and amount of costs incurred are sufficient to support 

costs.  See id.   

In assessing reasonableness of fees, “[c]ounsel for the prevailing party should 

make a good-faith effort to exclude from a fee request hours that are excessive, 

redundant, or otherwise unnecessary, just as a lawyer in private practice ethically is 

obligated to exclude such hours from his fee submission.”  Hensley v. Eckerhart, 461 U.S. 

424, 433 (1983); see also Stark v. PPM Am., Inc., 354 F.3d 666, 674 (7th Cir. 2004) (noting 

hours that are adequately documented may be reduced if they were not reasonably 

expended in the litigation, i.e. “if they are excessive, redundant, or otherwise 

unnecessary”).  “The reasonableness of the requested hours and fees varies in every 

case, often in direct proportion to the ferocity of an adversaries handling of the case.”  

Catalan, 2009 U.S.Dist. LEXIS 84339, *16 (internal quotation marks and citation omitted); 
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see also Third Wave Technologies, Inc. v. Stratagene Corp., Case No. 04-C-0680-C, 2006 U.S. 

Dist. LEXIS 6575, *8 (“[i]t hardly becomes defendant to attack the number of hours that 

plaintiff’s attorneys spent in prosecuting the case, when defendant was responsible for 

much of the time plaintiff’s attorneys were required to expend”); see also LaPlante v. 

Pepe, 307 F. Supp. 2d 219, 222 (D. Mass. 2004) (noting in a lodestar analysis for a 

“straightforward case” that while the “time spent by plaintiff's counsel was 

unquestionably substantial . . . it was entirely justified by the defendants’ ‘over-

litigated’ motions and memoranda”).   

Prior courts have noted that overstaffing cases in a way that leads to duplicative 

billing is “common”; however, courts have also recognized that “efficiency can 

sometimes be increased through collaboration.”  Schlacher v. Law Offices of Phillip J. 

Rotche & Assocs., P.C., 574 F.3d 852, 858 (7th Cir. 2009) (citing Tchemkou v. Mukasey, 517 

F.3d 506, 511-12 (7th Cir. 2008)).  Similarly, some duplication in the work of law clerks 

or associates and senior attorneys or partners “is not unusual” or a reason for reducing 

the fee award.  Beardsley v. Astrue, Case No. 07-C-0776, 2011 U.S.Dist. LEXIS 91189, *5-6 

(E.D. Wis. Aug. 15, 2011).  Cases that necessitate detailed briefing on complex or novel 

issues may also properly require more time.  See Smith v. Barnhart, Case No. 05-C-0026-

C, 2006 U.S.Dist. LEXIS 61078, *19-20 (W.D. Wis. Aug. 23, 2006) (declining to reduce 

award where plaintiff did not rely heavily on “boilerplate” language but was instead 

based on specific facts in record); Coppernoll v. Astrue, Case No. 08-cv-382-bbc, 2009 

U.S.Dist. LEXIS 99277, *14-15 (W.D. Wis. 2009).   
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In sum, “the relevant inquiry remains whether the time was ‘reasonably 

expended’.”  Gibson v. City of Chicago, Case No. 10-C-5310, 2012 U.S. Dist. LEXIS 97134, 

*26-27 (N.D. Ill. July 6, 2012).          

3. An Attorney’s Billing Rate Must be Comparable for Similar Work within 
the Relevant Community. 

 
An attorney’s actual billing rates for comparable work is presumptively  

appropriate to use as the market rate.  People Who Care v. Rockford Bd. of Educ., 90 F.3d 

1307, 1310 (7th Cir. 1996).  However, “if the court is unable to determine the attorney’s 

true billing rate . . . (because he maintains a contingent fee or public interest practice, for 

example), then the court should look to the next best evidence—the rate charged by 

lawyers in the community of ‘reasonably comparable skill, experience, and reputation’.”  

Id. (quoting Blum v. Stenson, 465 U.S. 886, 895 n.1 (1984)); see also Teresa and Rusty R. v. 

Madison Met. Sch. Dist., 615 F. Supp. 2d 860 (W.D. Wis. 2009).   

While the “community” can mean the local market area, “it would be just as 

consistent . . . to read the word as referring to a community of practitioners; particularly 

when . . . the subject matter of the litigation is one where the attorneys practicing it are 

highly specialized and the market for legal services in that area is a national market.”  

Jeffboat, LLC v. Director, Office of Worker’s Compensation Programs, 553 F.3d 487, 491 (7th 

Cir. 2009); see also Third Wave Tech., 2006 U.S.Dist. LEXIS 6567, *5 (rejecting argument 

that local rates must be awarded to out-of-town counsel in technologically complex 

intellectual property case).  There are, therefore, three ways a court can calculate a 

reasonable hourly rate:  “A reasonable hourly rate can be the amount an attorney 

actually charges a paying client for comparable work, the amount a similarly 
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experienced attorney would charge in this community, or

If the fee applicant provides such evidence, then the burden shifts to the 

defendant to prove that there is a good reason why a lower rate is essential.  Teresa and 

Rusty R., 615 F. Supp. 2d at 863. 

 the reasonable rate that an 

attorney in the same field would charge.”  Sidell v. Maram, 2010 U.S. Dist. LEXIS 34925, 

*4-*5 (C.D. Ill. Apr. 6, 2010) (emphasis added) (citing Jeffboat, 553 F.3d at 490, Gautreaux 

v. Chicago Housing Auth., 491 F.3d 649, 649 (7th Cir. 2007)).   

B. Plaintiffs’ Lodestar Amount is Reasonable

Plaintiffs are requesting an award of attorneys’ fees in the amount of  

. 

$ 571,996.87 and costs in the amount of $38,595.79 in connection with its successful 

prosecution of this case.  The basis for these amounts is explained in detail in the 

attached declarations and exhibits of Attorneys Pamela R. McGillivray, James Saul, 

Daniel Mensher, Marc Fink, Lester Pines, Charles Tebbut, and Melissa Powers.  The 

level of detail in the attached invoices comports with what a paying client would expect 

as the basis for billing.  See Pines Dec., ¶¶ 12-13. 

1. Plaintiffs’ Time Spent is Reasonable 

The hours Plaintiff’s attorneys expended in this litigation are also reasonable and 

were caused largely by Defendant’s apparent strategic decision to contest every fact—

including those that it had previously agreed to stipulate to, see Background Section II, 

supra; Saul Dec. ¶ 12, and by Defendant’s multiple and varied motions and briefs.  See, 

e.g., Saul Dec. ¶ 13.  Every factual and legal issue was hard fought by Defendant, which 

necessarily increased the time and expense required for this case.  Two of Defendant’s 
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motions were late-filed dispositive motions submitted close to the trial date, in addition 

to Defendant’s other pre-trial motions.  In other words, “much of the work was foisted 

upon plaintiff[s] at inconvenient times, such as in the midst of trial or in the face of 

short deadlines, which made it more costly.”  Third Wave Tech., 2006 U.S.Dist. LEXIS 

6576, *9.   

Additionally, Plaintiffs’ attorneys expended significant time and resources 

examining the more than 43,000 pages of documents Defendants produced in response 

to discovery, in addition to documents produced by subpoenas to third parties.  See 

Saul Dec. ¶ 14.  Both parties filed summary judgment motions, which were extensively 

briefed.  See Background Section II, supra; Third Wave Tech., 2006 U.S.Dist. LEXIS 6575, *9 

(declining to reduce fee award for complex summary judgment briefing).   

Plaintiff’s counsel exercised billing judgment in this petition by conservatively 

writing off time considered to be even arguably disproportionate to the task involved, 

arguably inefficiently spent, arguably insufficiently documented, or arguably 

duplicative in an effort to minimize all possible reasonable disputes and expeditiously 

end this litigation.   See McGillivray Dec. at ¶ 14; Mensher Dec. at ¶ 12; Saul Dec. at ¶ 9; 

Fink Dec. ¶ 8.  Moreover, Plaintiffs’ counsel have agreed to further reduce their fee 

request for certain phases of the litigation in order to ensure that the overall fee petition 

is reasonable.  McGillivray Dec. ¶ 16 and Ex. B.  The attached declaration of Lester Pines 

additionally support the reasonableness of the time expended in this case.  Pines Dec., 

¶¶ 12-13. 
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Plaintiffs’ time spent on this case for which fees are sought, and the Plaintiffs’ 

costs requested, are summarized in the tables below, and described in more detail in the 

Declarations of Pamela McGillivray, Daniel Mensher, Marc Fink, and James Saul, filed 

herewith, and the attachments thereto. 

Summary Table of Time Spent and Fees Requested 

Trial Phase Hours Spent Fees Billed Discretionary 
Reduction (%) 

Fees 
Requested 

PRE-COMPLAINT INVESTIGATION 38.65 $10,887.00 20% $8,709.60 

INITIAL PLEADINGS 7.6 $2,244.00 10% $2,019.60 

PROPOSED FACT STIPULATION  
(pre-discovery) 19.1 $5,474.31 0% $5,474.31 

DISCOVERY 884.6 $308,914.08 20% $247,131.26 

DISPOSITIVE MOTIONS 663 $211,852.88 10% $190,667.59 

TRIAL PREP 493 $174,618.74 65% $61,116.56 

ATTEND TRIAL 254.3 $87,528.65 65% $30,635.03 

POST-TRIAL FILINGS  
(Pre-judgment) 47.3 $14,112.41 10% $12,701.17 

CASE MANAGEMENT 39.6 $15,931.47 15% $13,541.75 

     
TOTAL 2447.15   $571,996.87 

 

Summary Table of Litigation Costs Requested 

Firm Total Costs Requested 

McGillivray Westerberg & Bender LLC $36,542.86 

James N. Saul, Attorney at Law LLC $510.03 

Pacific Environmental Advocacy Center $1,543.76 

  
Total $38,595.79 
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2. Plaintiffs’ Rates are Reasonable 

Plaintiffs’ requested rates of $415/hour for partners and $275/hour for associates 

are also reasonable.  Plaintiffs’ counsel each maintain a public interest practice.  Like 

many practitioners representing clients on contingency fee basis, and especially not-for- 

profit organizations, counsel here have never charged a client an hourly rate to enforce 

the Clean Water Act that is consistent with what private practitioners in the same field 

charge.  McGillivray Dec. ¶¶ 7-10; Mensher Dec. ¶ 11; Fink Dec. ¶¶ 6-7; Saul Dec. ¶ 8; 

Powers Dec. ¶ 9.  No public interest client could afford it.  See Tebbutt Dec. ¶ 5; 

Parenteau Dec. ¶ 11.  Because Plaintiffs’ attorneys have not established a market rate by 

charging clients an hourly rate for CWA enforcement work, they herewith provide 

evidence of what other practitioners charge for the same work to show what the market 

will pay.   

In this case, environmental and Clean Water Act litigation is unique, specialized, 

and often complex.  See Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., Case 

No. 3:92-2574-MJP, 2007 U.S.Dist. LEXIS 600089, *4-5 (D.S.C. Aug. 15, 2007) (awarding 

higher hourly rate to reflect “compex litigation” in Clean Water Act case); Cal. 

Sportfishing Protection Alliance v. City of W. Sacramento, 905 F. Supp. 792, 806 (E.D.Cal. 

1995) (describing Clean Water Act as “complex” and “ha[ving] within it so many cross 

currents”); United States v. Suarez, 846 F. Supp. 892, 893-94 (D.Guam. 1994) (noting Clean 

Water Act law is uncertain and complex); cf. Franklin Co. Power, 670 F. Supp. at 835 

(noting the complexity of the matters and the prevailing rate for environmental 

litigation under the CAA rather than forum of southern Illinois); Southern Alliance for 
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Clean Energy v. Duke Energy Carolinas, LLC, 2009 U.S. Dist. LEXIS 76712, *19 (W.D.N.C. 

Aug. 26, 2009) (noting “the complexity of the matters involved in prosecuting a case 

under the CAA”).  This case, like many CWA cases, raised knotty legal issues unique to 

the Clean Water Act and State of Wisconsin, such as whether permits issued under the 

State of Wisconsin’s mining program could serve as a NPDES permit .  See Peranteau 

Dec., ¶ 12. 

Because of the litigation in this case, Plaintiffs draw on the community of 

practitioners performing environmental and CWA litigation to determine their rates.  

Rates by practitioners in environmental litigation are commensurate with the rates 

Plaintiffs seek here.  For example, in the Gaston Copper CWA case, the court awarded 

counsel’s 2005 rates of $477/hour for attorneys with 11-19 years of experience 

($560/hour in 2012 dollars), $423/hour for attorneys with 8-10 years of experience ($497 

in 2012 dollars), and $293/hour for attorneys with 4-7 years of experience ($344 in 

today’s dollars).10  2007 U.S.Dist. LEXIS 600089, *4-5.  The attached declaration of 

experienced Attorney Charles Tebbutt, who frequently litigates CWA cases nationwide, 

also demonstrates that Plaintiffs’ rates are reasonable.  Tebbutt Dec. ¶ 8.  Further, 

Attorney Pines’ rate of $425/hour in the Franklin County Power case was not based on 

the forum--the Southern District of Illinois, Benton division.  Benton, Illinois has a 

population of 7,087.11

                                                           
10 Plaintiffs’ calculations of 2012 dollars are based on the Bureau of Labor Statistics’ CPI Inflation 

Calculator, available at 

  Attorney Pines was instead awarded $425 by the Court 

http://www.bls.gov/data/inflation calculator.htm/, last visited 8/9/12.   
  
11 See www.censusviewer.com/city/IL/Benton, last visited 8/9/12. 
 

Case: 3:11-cv-00045-bbc   Document #: 258-1   Filed: 08/10/12   Page 27 of 45

http://www.bls.gov/data/inflation_calculator.htm/�
http://www.censusviewer.com/city/IL/Benton�


28 
 

specifically for his CAA litigation.  Franklin Co. Power, 670 F. Supp. 2d at 835.  See also 

McGillivray Dec. ¶ 7 (identifying rates from recent Clean Water Act cases). 

 Even if the relevant community of practitioners in this case is the southern 

Wisconsin area, the rates for Plaintiffs’ attorneys in this case are still reasonable.  

Plaintiffs are providing evidence that the rates they seek for litigating attorneys is 

consistent with those obtained by other litigating attorneys from Milwaukee and 

Madison12

 

 for work here.  McGillivray Dec. ¶¶ 8-10; Pines Dec. ¶ 11.)  Moreover, recent 

fee disputes in the Wisconsin district courts confirm these rates.  McGillivray Dec. ¶ 8.  

The rates for attorneys with between three and five years of experience ranged from 

$235 to $308 per hour in 2012 dollars; the rates for attorneys with between five and 10 

years of experience ranged from $308 to $456 per hour in 2012 dollars; the rates for 

attorneys with between 12 and 17 years of experience ranged from $349 to $420 per 

hour in 2012 dollars; and the rates for attorneys with more than 17 years of experience 

ranged from $393 to $470 per hour.  (Id. ¶¶ 8-9 )  The rates indicate that the number of 

years of experience is not necessarily directly correlated with the rate charged, and that 

the rates sought by Plaintiffs are consistent with other litigators in federal court in 

Wisconsin.  (Id.)  Similarly, based on available survey data for partners in Milwaukee 

and Madison, the rates ranged from $240 to $810 in 2006, or $274 to $923 today, when 

adjusted for inflation.  (Id. ¶ 10.)  Plaintiffs’ requested rates are reasonable. 

                                                           
12 Plaintiffs use Milwaukee and Madison rates interchangeably since the market rates for 

Milwaukee and Madison are equivalent.  See Traci v. Marshall Joint Sch. Dist. No. 2, Case No. 08-cv-189, 
2009 U.S. Dist. LEXIS 40938 *4-5 (W.D. Wis. 2009) (“Milwaukee and Madison rates are equivalent”). 
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C. 

In Hensley, the Court identified twelve factors courts may employ to adjust the  

The Court Should Not Substantially Reduce Plaintiffs’ Lodestar Amount. 

lodestar amount up or down, including results obtained.13

In discussing results obtained, Hensley posed two questions: 1) did the plaintiff  

  As noted above, the Court 

has since clarified that there is a ‘strong presumption’ that the lodestar is sufficient” 

since the lodestar subsumes most of the Hensley factors.  Perdue 130 S.Ct. at 1673 (2010).  

Indeed, the twelve factors are largely implicitly discussed in the above analysis.  See 

Section III.A.1 and 2, supra.  Nonetheless, Plaintiffs discuss “results obtained” since that 

factor has been identified by the Supreme Court as most important.  Hensley, 461 U.S. at 

434.   

fail to prevail on claims that were unrelated to the claims on which he succeeded?, and 

2) did the plaintiff achieve a level of success that makes the hours reasonably expended 

a satisfactory basis for making a fee award?  Id.  The first question is irrelevant here 

because Plaintiffs succeed on the merits of the only claim they brought: whether 

Defendant violated the CWA by discharging pollutants into waters of the United States 

without a permit.   

                                                           
13 The 12 factors are: (1) the time and labor required; (2) the novelty and difficulty of the 

questions; (3) the skill requisite to perform the legal service properly; (4) the preclusion of employment by 
the attorney due to acceptance of the case; (5) the customary fee; (6) whether the fee is fixed or contingent; 
(7) time limitations imposed by the client or the circumstances; (8) the amount involved and the results 
obtained; (9) the experience, reputation, and ability of the attorneys; (10) the "undesirability" of the case; 
(11) the nature and length of the professional relationship with the client; and (12) awards in similar 
cases.  Hensley, 461 U.S. at 430, n.3.   
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Plaintiffs thus confine this discussion to the second question, which relates to 

proportionality in measuring the fee award.  The Seventh Circuit has elaborated on this 

concept 

Proportionality can refer to multiple concepts in the realm of attorney’s 
fees.  One of these concepts addresses the situation where a plaintiff 
recovers a very small percentage of the damages claimed and the 
attorney’s fees are consequently reduced. . . . This type of proportionality 
seems to be losing favor . . . .   
 
The proportionality we address here involves a comparison between a 
plaintiff’s damages and his attorneys’ fees.  In this context, we have 
“rejected the notion that the fees must be calculated proportionally to 
damages.”  Alexander v. Gerhardt Enterprises, Inc., 40 F.3d 187, 194 (7th 
Cir. 1994); see Wallace v. Mulholland, 957 F.2d 333, 339 (7th Cir. 1992); see 
also Estate of Borst v. O'Brien, 979 F.2d 511, 516-17 (7th Cir. 1992); see also 
Littlefield v. McGuffey, 954 F.2d 1337, 1350-51 (7th Cir. 1992). 

 
Anderson v. AB Painting & Sandblasting, Inc., 578 F.3d 542, 544-545 (7th Cir. 2009); see also 

Schlacher v. Law Offices of Phillip J. Rotche & Assoc., P.C., 574 F.3d 852, 857 (7th Cir. 2009) 

(affirming that “there is no rule requiring proportionality between damages and 

attorney’s fees,” and that at most “a district court may consider proportionality as one 

factor in determining a reasonable fee”).   

 It is questionable whether proportionality is an appropriate consideration in the 

environmental citizen suit context at all because, as discussed elsewhere in this brief, 

such citizen suits are not damages suits where an individualized damages award is 

sought or received, and because penalty amounts are capped by statute.  See Section 

IV.A., infra.  Even in civil rights damages cases, however, the Seventh Circuit has 

declined to mechanically reduce awards because a lower monetary award was received 

than was requested.  This is because “results obtained” are not just confined to 
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monetary awards, “but may also include ‘important social benefits that are not reflected 

in nominal or relatively small damages awards’.”  Estate of Enoch v. Tienor, 570 F.3d 821, 

824 (7th Cir. 2009) (citing Riverside v. Rivera, 477 U.S. 561, 574 (1986)) (overturning fee 

award as too low in prison suicide case).   

 In this case, the Court should consider all the benefits of this case in evaluating 

proportionality.  These benefits, as discussed throughout this brief, include declaratory 

relief, penalties, clarification that a NPDES permit should needed if Defendant 

discharges again, and other important precedents in this seldom-litigated area of the 

law in Wisconsin.  See Background Section I, supra; Section IV.B, infra.  The Court should 

also decline to impose proportionality between the results obtained and results sought 

strictly on a monetary basis, since penalties were capped to begin with and Plaintiffs 

did not seek substantial monetary penalties.  Similarly, the Court should decline to 

apply proportionality between the penalties awarded and attorneys fees since doing so 

neglects the non-monetary benefits of this case, and again, since penalties were capped 

to begin with. 

 Should the Court have any concerns about Plaintiffs’ fee petition based on these 

or other Hensley factors that have not been discussed, Plaintiffs respectfully request the 

opportunity to submit briefs related to those concerns.  Jaffee v. Redmond, 142 F.3d 409, 

416 n.2 (7th Cir. 1998) (noting that the district court “should afford the plaintiffs an 

opportunity to address its concerns” over a fee petition); Spellan v. Board of Educ., 59 

F.3d 642, 646 (7th Cir. 1995) (holding that “the district court must afford the plaintiffs an 
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adequate opportunity to respond to the district court's critique of the submitted [fee] 

petition.”). 

IV. THE LODESTAR IS THE PROPER ANALYSIS IN THIS CASE, BUT EVEN IF 
FARRAR V. HOBBY APPLIES, PLAINTIFFS SHOULD STILL RECEIVE 
THEIR ATTORNEYS’ FEES. 

 
As explained above, because Plaintiffs are prevailing parties in this case, the 

Court must begin its analysis with the lodestar figure and make adjustments as 

necessary under the circumstances.  However, case law has observed one narrow 

exception from the “lodestar” analysis described above that applies where a prevailing 

plaintiff achieves only a de minimis victory or nominal damages in civil rights cases 

where plaintiffs seek monetary damages.  Farrar v. Hobby, 506 U.S. 103, 117-118 (1992) 

(O'Connor, J., concurring); see also Cartwright v. Stamper, 7 F.3d 106, 109 (7th Cir. 1993) 

(following O’Connor concurrence).  The Farrar analysis has never

A. 

 been extended to 

environmental citizen suits and thus does not control in this instance.  Even if it did 

apply, the Farrar analysis still compels an award of Plaintiffs’ attorneys’ fees in this case. 

Farrar Does Not Apply to Environmental Citizen Suits

The question in Farrar was whether a civil rights plaintiff who received a 

nominal damages award was a “prevailing party” eligible to receive attorney’s fees 

under 42 U.S.C. § 1988.  506 U.S. at 105.   The majority held that he was, but that in some 

cases nominal damages would be insufficient to justify a fee award.  Id. at 115.  Justice 

O’Connor concurred, and elaborated further by identifying factors a court may consider 

to determine whether a victory in a civil rights case was so de minimis or technical in 

nature that a fee award may not be appropriate.  Id. at 117-18. 

. 
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Farrar’s applicability is limited to cases seeking monetary damages arising under 

civil rights statutes and does not provide the rule of law here.  Notably, to Plaintiffs’ 

knowledge, neither the Seventh Circuit nor any other court has ever applied Farrar 

outside of the civil rights context, where litigants ordinarily seek monetary damages--

paid to the prevailing plaintiffs for their personal gain--as opposed to environmental 

citizen suits seeking penalties paid to the U.S. Treasury.   

At least two courts in Clean Water Act citizen suits have explicitly rejected

The reasons for limiting Farrar’s applicability to civil rights cases, where plaintiffs 

have the opportunity to “aim[] for the big bucks” in terms of substantial damages 

sought for their own pecuniary gain, Hyde v. Small, 123 F.3d 583, 585 (7th Cir. 1997), are 

 the 

argument that a fee award should be denied where only de minimis success is achieved.  

See Sierra Club v. Hamilton County Bd. of County Comm'rs, 504 F.3d 634, 645 (6th Cir. 2007) 

(rejecting defendant’s argument that the fee award “should be radically reduced 

because the [plaintiff] enjoyed only a de minimis level of success”);  Am. Canoe Ass'n v. 

City of Louisa, 683 F. Supp. 2d 480, 484-485 (E.D. Ky. 2010) (explaining that it “is 

incorrect” to argue that plaintiff’s success “was de minimis . . . and, thus, it should not 

receive an award of attorney fees.”).  These cases and others recognize that while the 

extent of a plaintiff’s success in an environmental citizen suit may warrant a reduction 

in fees from the lodestar amount, it does not warrant an outright denial of all fees.  See, 

e.g., Browder, 427 F.3d at 722 (noting that plaintiff’s “ultimate degree of success or 

magnitude of relief obtained is irrelevant to the question of eligibility for a fee award” 

but may be a factor considered as part of the lodestar analysis). 
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clear.  First, unlike civil rights claims (where damages are “designed to compensate 

injuries caused by the constitutional deprivation,” Farrar, 506 U.S. at 115) the CWA does 

not authorize damages paid to a prevailing plaintiff, only civil penalties paid to the U.S. 

Treasury.  33 U.S.C. § 1365(a).  The amount of civil penalties is capped by statute, and is 

calculated by statutory factors.  Id. § 1319(d).  Perhaps most importantly, unlike 

damages awards in civil rights lawsuits, it is not a plaintiff’s burden to prove the 

amount of damages, but rather defendant’s burden to show that some amount less than 

the statutory maximum penalty is appropriate under the circumstances and based on 

the statutory factors.14

For these reasons, an objective comparison between the “the judgment recovered 

and the recovery sought” by a plaintiff is difficult if not impossible to perform, and 

would lead to unjust results.  Farrar, 506 U.S. at 121-22 (O’Connor, J., concurring).  Since 

this is a CWA enforcement case, the Court should observe the usual lodestar analysis in 

determining fees and not Farrar.   

   

B. 

 

Even Applying Farrar, Plaintiffs Victory Was Substantial And Does Not 
Warrant a Denial of Attorneys’ Fees. 

Plaintiffs recognize that the Court did not find large amounts of pollution were 

generated in this case, and that the Court credited Defendant’s prior actions at the mine 

site in deciding not to impose large penalties or impose any immediate injunctive relief.  

See Dkt. #256 at 3, 31-37.  But this does not mean Plaintiffs’ victory was de minimis: 
                                                           

14 As this Court held in its pretrial conference order, “[i]t will be defendant’s burden to persuade 
the court to impose civil penalties below the maximum available.  Plaintiff is not obligated to present any 
evidence at this stage of the trial.”  (Dkt. #218 at 2).  This naturally removed much of the incentive for 
Plaintiffs to put on extensive evidence regarding the civil penalty factors in CWA § 309(d), 33 U.S.C. § 
1319(d). 
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Plaintiffs achieved their objectives, established important Clean Water Act precedent, 

and achieved the goals of the Act.  Under these circumstances, Farrar supports an award 

of fees to plaintiffs regardless of the size of the penalties imposed.   

The Seventh Circuit considers three factors derived from Justice O’Connor’s 

concurrence in Farrar in determining “whether a plaintiff's victory in obtaining nominal 

damages is de minimis”:   

[1] the difference between the judgment recovered and the recovery sought, [2] 
the significance of the legal issue on which the plaintiff prevailed and, finally, [3] 
the public purpose served by the litigation.  

 
Cartwright, 7 F.3d at 109 (citing Farrar, 506 U.S. at 121-22 (O’Connor, J., concurring).  

This test does “not undermine the general rule that prevailing parties should recover 

attorney's fees ‘unless special circumstances would render such an award unjust.’” 

Brandau v. Kansas, 168 F.3d 1179, 1182 (10th Cir. 1999) (quoting Blanchard v. Bergeron, 489 

U.S. 87, 89 n.1 (1989).   Even were the Court to extend Farrar to Clean Water Act cases, 

Plaintiffs easily satisfy its three-part test, and an award of attorneys’ fees is justified 

here.   

1. Application of the First Farrar Factor - The Difference Between the 
Judgment Recovered and the Recovery Sought – Does Not Support the 
Denial of Plaintiffs’ Attorneys’ Fees. 

 
The first Farrar factor looks to “the difference between the judgment recovered 

and the recovery sought.” Cartwright, 7 F.3d at 109.  Even where plaintiffs obtain a 

nominal $1 damages award, the first Farrar factor does not compel denial of attorneys’ 

fees if the case established “an important precedent, decreed declaratory or injunctive 

relief, or otherwise conferred substantial benefits not measured by the amount of 
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damages awarded.”  Hyde v. Small, 123 F.3d 583, 584 (7th Cir. 1997).  Indeed, a plaintiff 

may still satisfy the first Farrar factor if it receives a declaratory judgment, but no 

damages or injunctive relief because of actions taken by the defendant.  Johnson v. 

Lafayette Fire Fighters Ass'n Local 472, 51 F.3d 726, 731 (7th Cir. 1995) (upholding fee 

award where the defendant undertook remedial action during the course of the 

litigation that rendered injunctive relief unnecessary); Lippoldt v. Cole, 468 F.3d 1204, 

1223 (10th Cir. 2006) (reversing the district court’s application of the first Farrar factor 

because it “gave no weight to the plaintiffs’ victory in obtaining a declaration that the 

defendants deprived them of their First Amendment rights”); Wilcox v. City of Reno, 42 

F.3d 550, 555 (9th Cir. 1994) (recognizing that if “the lawsuit achieved other tangible 

results - such as sparking a change in policy or establishing a finding of fact with 

potential collateral estoppel effects - such results will, in combination with an 

enforceable judgment for a nominal sum, support an award of fees.”). 

More recently, the Seventh Circuit has “rejected mechanical rules which call on a 

court simply to compare the amount demanded and the amount recovered” because the 

litigation may still vindicate “important public interests which may not be reflected in 

the size of a particular recovery.”  Connolly v. National Sch. Bus Serv., 177 F.3d 593, 597 

(7th Cir. 1999).  As that court has noted, 

Congress wants even small violations of certain laws to be checked through 
private litigation and because litigation is expensive, [thus] it is no surprise that 
the cost to pursue a contested claim will often exceed the amount in controversy.  
That is the whole point of fee-shifting--it allows plaintiffs to bring those types of 
cases[.]” 
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Anderson, 578 F.3d at 545; see also Estate of Enoch, 570 F.3d at 823 (rejecting the concept of 

proportionality in determining the appropriate fee award).   

Application of the first Farrar factor does not indicate that Plaintiffs’ victory is de 

minimis.  Plaintiffs did not seek substantial civil penalties here.  Rather, in light of the 

CWA’s directive that the penalties be calculated based upon specific and objective 

statutory factors, Plaintiffs sought only “civil penalties in the appropriate amount

Even so, determining the reasonable fee based upon the size of the civil penalty 

imposed upon Defendant alone, as opposed to an assessment of Plaintiffs’ underlying 

objectives of the litigation, is inappropriate.  Anderson, 578 F.3d at 545.  As for other 

relief, Plaintiffs achieved all that they sought in the litigation, most importantly (1) a 

finding of liability for Defendant’s unlawful discharges; (2) correction of Defendant’s 

unlawful invocation of the CWA’s “permit shield” defense; (3) protection of a tributary 

 for 

each day that Defendant violated the CWA.”  (Compl., Dkt. #1 at 11) (emphasis added).  

See Hyde, 123 F.3d at 585 (noting the first Farrar factor is likely satisfied where plaintiff 

obtained $500 in damages but “was not aiming for the big bucks” and thus “did not ask 

the jury to award a specific amount” of damages).  As this Court held in its pretrial 

conference order, “[i]t will be defendant’s burden to persuade the court to impose civil 

penalties below the maximum available.  Plaintiff is not obligated to present any 

evidence at this stage of the trial.”  (Dkt. #218 at 2).  Plaintiffs agreed in their closing 

argument at trial that a substantial penalty was not appropriate given Defendant’s 

evidence of mitigating factors.   
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stream as a “water of the United States,” and (4) remedial action stopping (at least 

temporarily) Defendant’s discharges.  See Background Section I, infra. 

Indeed, Courts have routinely awarded fees to prevailing plaintiffs who achieved 

far less through litigation that Plaintiffs have here – especially when the plaintiffs’ 

success has an impact on the implementation of the CWA’s regulatory program.  See, 

e.g., Chemical Mfrs. Assoc., 885 F.2d at 1279 (awarding an environmental intervenor its 

attorney’s fees after remanding a case for further notice-and-comment rulemaking, 

noting that the intervenor had obtained a procedural remedy that was “not without 

substantive significance” because it “advanced the goal of reducing pollution, one 

central to the CWA[.]”); see also W. Va. Highlands Conservancy, Inc. v. Norton, 343 F.3d 

239, 247 (4th Cir. 2003) (holding that an “administrative remand . . . that advances an 

important statutory goal is sufficient success on the merits to establish eligibility for an 

award of fees . . . even when that goal is simply to make sure that an agency fulfills its 

statutory duties.”); Citizens Against Pollution v. Ohio Power Co., 484 F. Supp. 2d 800, 813 

(S.D. Ohio 2007) (awarding fees to plaintiff who lost on its primary claim and obtained 

no penalties, but entered consent decree requiring defendant to test and report 

emissions). 

In sum, success is not measured by the total penalties order.  In view of the 

declaratory relief, penalties, and precedent established in this case together, Plaintiffs’ 

results were not de minimis or purely technical. 

2. Application of the Second Farrar Factor - The Significance of the Legal 
Issue on which the Plaintiff Prevailed – Supports an Award of Plaintiffs’ 
Attorneys’ Fees. 
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The second Farrar factor “considers the significance of the legal issue on which 

the plaintiffs prevailed,” and looks specifically to “the extent the plaintiffs succeeded on 

their theory of liability.”  Cartwright, 7 F.3d at 109.  Farrar does not “require the legal 

victory to be novel to constitute a significant degree of success,” Brandau v. Kansas, 168 

F.3d 1179, 1183 (10th Cir. 1999), and indeed the lodestar analysis itself considers “the 

novelty and difficulty of the questions” involved the litigation.  Spellan v. Board of Educ., 

59 F.3d 642, 645 (7th Cir. 1995). 

The second Farrar factor weighs heavily in favor of a conclusion that the results 

in this case are more than de minimis.  Plaintiffs succeeded on each and every one of 

their legal theories throughout this litigation, and indeed on every issue for which they 

bore the burden of proof.15

                                                           
15 Again, because the Court ruled that Defendant had the burden of proving that penalties should 

be something less than the statutory maximum amount, and because Plaintiffs agreed that modest 
penalties were appropriate here, Plaintiffs had no strong incentive to dispute any facts relevant to 
penalties at trial. 

  Most importantly, to Plaintiffs’ knowledge the Court’s 

summary judgment order represents the first time a federal court has held that 

provisions of state law that have not been expressly approved by the U.S. EPA under 40 

C.F.R. § 123.62 are not part of that state’s “federal” NPDES permit program under CWA 

§ 402, and therefore such regulations cannot be the basis for a permit shield under CWA 

§ 402(k).  (Dkt. #137 at 52-63.)  This holding confirms an important principle of Clean 

Water Act implementation because it defines the regulations under which a permit 

must be issued to satisfy the CWA; it also provides assurances that the state will not 

“change its regulations after the state [NPDES program] was approved” by EPA.  (Dkt. 
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#137 at 57 (quoting United States v. Murphy Oil USA, Inc., 143 F. Supp. 2d 1054, 1101 

(W.D. Wis. 2001). See Parenteau Decl. ¶ 12.  In addition, the Court’s holding will 

advance EPA’s and the public’s ongoing efforts to correct the “numerous apparent 

omissions and deviations between Wisconsin's current statute and regulations and 

federal requirements” that are the subject of much scrutiny among those concerned 

with water quality in Wisconsin.  (Dkt. #87-1 at 3) 16

Moreover, Plaintiffs succeeded on 

  

all

                                                           
16 See, e.g., Milwaukee Journal-Sentinel, EPA finds 75 water ‘deviations,’ sends letter to Wisconsin 

DNR: State asked to adopt scores of pollution and permit changes or justify existing laws. (August 2, 2011), 
available at 

 of their other legal theories in this case, and 

obtained important rulings from the Court on a host of complex legal issues, including 

that (a) an intermittent tributary may be a protected “water of the United States” due 

largely to its delivery of pollutants to downstream navigable waters; (b) most equitable 

affirmative defenses are inapplicable under the CWA’s strict liability scheme; (c) a state 

agency is not an indispensible party to a citizen suit, even where its permitting 

decisions are raised by the defendant; (d) Defendant’s post-complaint remediation 

activities were insufficient to moot Plaintiffs’ claims; and (e) even after Rapanos, indirect 

discharges of pollutants are subject to CWA regulation.  Each of these rulings is 

important to the implementation and enforcement of Clean Water Act and will have an 

impact beyond this suit. 

http://www.jsonline.com/news/wisconsin/126641438.html (last checked August 10, 2012). 
Evidence filed by Defendant in this case illustrates this point well: EPA has emphasized that it “has not 
approved those elements of the State's program that are less stringent or comprehensive than federally 
required.” (Dkt. #87-1 at 3).  Among the deviations cited by EPA in its letter to DNR are various state 
NPDES permitting exemptions comparable to the exemption in NR § 216.21(4) relied upon by Defendant 
in this case; in fact, EPA has requested DNR to amend these regulations “to conform to federal NPDES 
requirements.”  Id. at 10, ¶ 23.  Thus, the Court’s ruling on the permit shield issue is fully consistent with, 
and will advance, EPA’s current efforts to bring Wisconsin’s WPDES permit program in line with federal 
law. 
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Because Plaintiffs achieved success on each of their legal theories, and also 

because the legal issues addressed are important beyond this litigation, Plaintiffs 

readily satisfy the second Farrar factor. 

3. Application of the Third Farrar Factor - The Public Purpose Served by the 
Victory – Supports an Award of Plaintiffs’ Attorneys’ Fees. 
 

The third Farrar factor is “the public purpose served by the victory.”  Cartwright, 

7 F.3d at 109.  “This factor principally relates to whether the victory vindicates 

important rights and deters future violations.”  Id.  Naturally this public purpose is not 

assessed only with regard to the future actions of the parties to the suit, but to the 

actions of non-parties as well.  See, e.g., Johnson, 51 F.3d at 731 (public purpose served 

when plaintiffs’ success “ensures proper procedure for each future” similarly situated 

persons).   

In cases when courts have found no public purpose is served by the litigation, 

they have most often done so because the benefit of the case, if any, flowed to the 

individual rather than the general public.  See Hatcher v. Consolidated City of Indianapolis, 

126 Fed. Appx. 325, *2 (7th Cir. 2005) (“While his settlement may discourage the city 

from taking like action in the future, his claim does not directly enhance any particular 

public purpose. His recovery was individual.”); Simpson, 104 F.3d at 1002 (upholding 

denial of attorney’s fees where the district court “adjudged the public purpose served 

by the verdict to be negligible, as it represented a victory for Simpson personally and 

not for the public at large.”) (emphasis added).  By contrast, the third Farrar factor is 

easily satisfied where the benefits of the litigation do not flow to the plaintiff for his or 

her pecuniary benefit.  See, e.g., Project Vote/Voting for Am., Inc. v. Dickerson, 444 Fed. 
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Appx. 660, 664, 2011 U.S. App. LEXIS 18118, *11 (4th Cir. 2011) (third Farrar factor was 

met where, unlike in Farrar itself, plaintiffs “never sought any extravagant or personal 

financial benefit” but rather “wished only to vindicate our collective First Amendment 

rights.”). 

The third Farrar factor weighs heavily in favor of awarding attorneys fees to the 

Plaintiffs.  First, the entire nature of an environmental citizen suit, with the only 

monetary relief flowing to the U.S. Treasury and not individuals, militates against a 

finding of private benefit.  Second, the entire motivation for the lawsuit was to protect a 

public, as opposed to a private, right---the right of the public to have its waterways free 

of unauthorized pollution.  This public right is the foundation for the Clean Water Act 

and other environmental statutes.  Second, as discussed above, the Court’s ruling at the 

summary judgment phase of the case that a state permit under an authority other than 

the federal Clean Water Act does not satisfy the Act’s permit requirement is significant 

beyond this case.  Most importantly, any dischargers that are currently discharging into 

waters of the United States under the authority of a state permit other than a Clean 

Water Act permit are now on notice that they must apply for and receive a Clean Water 

Act permit, with all the water quality protections such a permit entails.17 18

                                                           
17 The only reason this Court did not require the Defendant to acquire a Clean Water Act permit 

is due to the installation of the infiltration basins, which may have stopped the discharges for the time 
being.  See Dkt. 256 at 4 (finding it would be “premature to decide whether the defendant should be 
required to apply now for a Wisconsin [NPDES] permit or to impose any other injunctive relief”) 
(emphasis added).  The logical interpretation of the Court’s finding of liability for past discharges is that 
if the discharges were currently happening, or happen again in the future, the Defendant would be 
required to acquire a permit or else face further Clean Water Act liability for unauthorized discharges. 

 

 
18 Plaintiffs’ counsel have recently obtained records from the DNR suggesting that a number of 

other facilities likely discharging stormwater, including municipal landfills and transportation 
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 Unlike in Farrar, one does not search “in vain for the public purpose” served by 

this litigation.  506 U.S. 103, 122 (1992) (J., O’Connor concurring).  Whereas the trial 

court in Farrar “speculated” that the judgment in that case might deter future lawless 

conduct, it “did not identify the kind of lawless conduct that might be prevented.”  Id.  

Here, there is no need to speculate.  The lawless conduct---discharging pollutants into 

the waters of the United States without authority under the Clean Water Act (as 

opposed to some other state statute)---is now unequivocally prohibited in Wisconsin.  

See Saint John’s Organic Farm, 574 F.3d at 1061 (“The goal of the CWA is to restore and 

maintain the chemical, physical, and biological integrity of the Nation’s waters by 

eliminating pollution.  The CWA achieves this goal by forbidding or minimizing 

pollution through the NPDES permitting process.”) (citations and quotations omitted).  

Those who choose to engage in such conduct, including the Defendant, are now on 

notice that they can be held liable.  See, e.g., Natural Resources Defense Council, Inc. v. U.S. 

E.P.A., 966 F.2d 1292, 1299 (9th Cir. 1992) (a court’s declaratory relief “delineates 

important rights and responsibilities and [is] a message not only to the parties but also 

to the public and has significant educational and lasting importance.”) (internal 

quotations omitted)); see also Cabrera v. Jakabovitz, 24 F.3d 372, 393 (2d Cir. 1994) 

(applying the Farrar factors, finding that the public “purpose is readily apparent:  

[Defendant’s] loss in this case serves as a clear warning to landlords that the law will 

                                                                                                                                                                                           
construction projects, are purportedly subject to a de facto NPDES permit exemption by operation of state 
regulations similar to NR 216.21(4).  Saul Decl. ¶ 15.  In light of the Court’s summary judgment order, 
these facilities should now be on notice that they must also hold an NPDES permit for their pollutant 
discharges to be lawful under the Clean Water Act. 
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not tolerate their use of brokers who discriminate invidiously”).  Thus, the benefits of 

this litigation – including any civil penalties, which are paid not to Plaintiffs but to the 

U.S. Treasury - flow to the public at large.   

 Moreover, the Wisconsin legislature has deemed it an important public interest 

to determine whether any mine has complied with all environmental laws when 

deciding whether to permit future mines.  Wis. Stat. § 293.50.  The legislature did not 

include a minimum penalty or any inquiry other than whether a violation was found by 

a court or other tribunal.  Wis. Stat. § 293.50(1)(a).  The court’s judgment in this case 

therefore also serves the important public purpose of informing future decisions under 

Wis. Stat. § 293.50.  

 Thus the third Farrar factor is satisfied here and an award of the full fee amount 

requested is appropriate. 

 

For the reasons stated herein and in the accompanying declarations, Plaintiffs 

respectfully request the Court grant their motion for award of attorney’s fees in the 

amount of $ 571,996.87 and costs in the amount of $38,595.79. 

CONCLUSION 
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