
Appeal Nos. 12-2969 and 12-3434 
______________________________________________________________________________ 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT 
______________________________________________________________________________ 
 
WISCONSIN RESOURCES PROTECTION  
COUNCIL, et al., 
 
  Plaintiffs-Appellees/Cross-Appellants, 
 
 v. 
 
FLAMBEAU MINING COMPANY, 
 
  Defendant-Appellant/Cross-Appellee. 
 
______________________________________________________________________________ 
 

Appeal from the United States District Court for the  
Western District of Wisconsin, No. 3:11-cv-00045-bbc 

Honorable Barbara B. Crabb, Presiding 
______________________________________________________________________________ 

 
WISCONSIN RESOURCES PROTECTION COUNCIL, ET AL.’S RESPONSE  

TO FLAMBEAU MINING COMPANY’S RESPONSE TO PLAINTIFFS-
APPELLEES/CROSS-APPELLANTS’ CIRCUIT RULE 3(c)  

DOCKETING STATEMENT 
______________________________________________________________________________ 

 
 Pursuant to this Court’s order of November 6, 2012 (App. Dkt. #151

                                                           
1 Unless otherwise noted, citations to the docket of Consolidated Appeal Nos. 12-2969 and 12-

3434 are given as “App. Dkt.”  Citations to the district court’s docket are given as “Dkt.” 

), Plaintiffs 

Wisconsin Resources Protection Council, Center for Biological Diversity, and Laura 

Gauger (hereinafter collectively “Plaintiffs”), by their undersigned attorneys, 

respectfully submit this response to Defendant’s filing entitled “Flambeau Mining 

Company’s Response to Plaintiffs-Appellees/Cross-Appellants’ Circuit Rule 3(c) 
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Docketing Statement” (App. Dkt. #13) (hereinafter, “Def’s Rsp.”).  For the reasons 

stated herein and in Plaintiffs’ Circuit Rule 3(c) Docketing Statement (Appeal No. 12-

3434, Dkt. #1-1, at 5-8), this Court has jurisdiction over Plaintiffs’ appeal of the district 

court’s final judgment entered on July 27, 2012 (the “cross-appeal”) and the district 

court’s order denying Plaintiffs’ motion to alter or amend that judgment.  Defendant 

Flambeau Mining Company’s (“Defendant’s”) suggestion that this Court lacks 

jurisdiction to consider the cross-appeal is without merit.  

A. Background 

Following trial in this case, on July 24, 2012 the district court found that 

Defendant had violated the Clean Water Act on eleven occasions, but also held that 

“plaintiffs are not entitled to an award of fees or any costs other than those allowed by 

statute” and thus denied “Plaintiffs’ request for attorney fees and costs other than those 

permitted by statute to prevailing parties[.]”  (Dkt. #256 at 37-38).  The district court 

reached its decision regarding fees sua sponte, without the benefit of a motion for fees 

from Plaintiffs or arguments on the issue from either party.  The district court entered 

its final judgment on July 27, 2012 (Dkt. #257).  The judgment is clear that Plaintiffs 

prevailed.  (Id.) 

However, because the district court had denied fees without allowing Plaintiffs 

to submit a fee petition under Rule 54(d)(2), on August 10, 2012, fourteen days after 

entry of the judgment, Plaintiffs timely filed a Rule 59(e) motion to alter or amend the 

judgment to include an award of fees to the Plaintiffs as the prevailing party.  (Dkt. 

#285).  Plaintiffs’ Rule 59(e) motion was accompanied by Plaintiffs’ proposed motion for 
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award of attorney’s fees and costs of litigation pursuant to Rule 54(d)(2) (Dkt. #258-1), 

which they were seeking leave to file through the amended judgment.  Defendant 

responded to the Rule 59(e) motion but not the proposed Rule 54(d)(2) filings.  (Dkt 

#270).  The district court considered Plaintiffs’ motion as a Rule 59(e) motion and 

denied it by an order dated September 28, 2012 (Dkt. #277).  Plaintiffs timely filed their 

notice of appeal of the judgment, tolled by the Rule 59(e) motion, as well as the denial of 

the motion to alter that judgment, on October 19, 2012 (No. 12-3434, App. Dkt. #1). 

B. This Court has Jurisdiction over Plaintiffs’ Cross-Appeal of the District 
Court’s Final Order and Judgment because Plaintiffs’ Rule 59(e) Motion Tolled 
the Time for Appeal. 

 
 Plaintiffs timely filed a Rule 59(e) motion on a substantive matter decided by the 

Court in its July 24, 2012, order as reflected in the final judgment.  Plaintiffs chose to 

avail themselves of Rule 59’s procedures because they sought to allow the district court 

to “correct its own errors, sparing the parties and the appellate courts the burden of 

unnecessary appellate proceedings.”  Russell v. Delco Remy, 51 F.3d 746, 749 (7th Cir. 

1995) (explaining that Rule 59(e) provides the appropriate mechanism to correct 

“manifest error of law or fact.”).2

                                                           
2 The district court had also previously held that Rule 59(e) provides the correct procedure to seek 

attorneys’ fees under similar circumstances.  Bollig v. Christian Cmty. Homes & Servs., 2003 U.S. Dist. LEXIS 
24715, Case No. 02-C-532-C, *2-3 (W.D. Wis. Oct. 27, 2003) (citing Charles v. Daley, 799 F.2d 343, 348 (7th 
Cir. 1986).  In Bollig the court denied the defendant’s request for fees as part of its decision on the merits, 
just as it did here. 2003 U.S. Dist. LEXIS 27138, *16 (W.D. Wis. July 10, 2003). 

  Because the district court found that Plaintiffs 

prevailed, they were entitled to have the court consider their motion for reasonable fees 

and costs under section 505 of the Clean Water Act, 33 U.S.C. § 1365.  As Plaintiffs 

argued in their Rule 59 (e) motion, the judgment should have stated Plaintiffs were 
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entitled to reasonable fees; that it did not was clear legal error under the citizen suit 

provision of the Clean Water Act.  See Dkt. #258 at 3-9.  Plaintiffs’ post-trial motion, 

which clearly requested alteration of a component of the district court’s final order and 

judgment, should be construed as a Rule 59(e) motion that tolled the time for appeal.   

In response to Plaintiffs’ docketing statement—but not before the district court-- 

Defendant questioned whether Plaintiffs’ post-trial motion should be treated as one 

brought under Rule 59(e).  If it is, Plaintiffs’ motion tolled the time to appeal and this 

Court has jurisdiction over Plaintiffs’ cross-appeal of the final judgment as well as 

Plaintiffs’ appeal of the district court’s denial of the request to amend the judgment.  

However, if Plaintiffs’ post-trial motion is treated as a motion for attorney’s fees under 

Rule 54(d)(2), it would not toll the time to appeal the final judgment and this Court only 

has jurisdiction over Plaintiffs’ appeal of the district court’s denial of that motion.  (App. 

Dkt. #13 at 7).  The Court now asks Plaintiffs to address why its review of Plaintiffs’ 

cross-appeal should not be limited to review of the September 28, 2012 order.   

First, and most simply, the Rule 59(e) motion was timely filed.  Defendants do 

not dispute this, and the time to file an appeal in this case thus ran from the date the 

district court ruled on Plaintiffs’ 59(e) motion.  Fed. R. App. P. 4(a)(4)(A)(iv).  Since the 

motion was timely filed, the district court’s final judgment and its order denying 

Plaintiffs’ Rule 59(e) motion have merged for purposes of this appeal.  Borrero v. City of 

Chicago, 456 F.3d 698, 700 (7th Cir. 2006) (citations omitted) (“The two orders—the 

judgment and the denial of the motion to change it—merge.”).   
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Second, the Rule 59(e) motion was the correct motion to bring to challenge the 

district court’s sua sponte denial of Plaintiffs’ fees.  This Court has affirmatively 

answered the question of whether a district court’s summary denial of attorney’s fees 

under a fee-shifting statute in a decision on the merits, as occurred here, may be 

challenged through a Rule 59(e) motion.  Hastert v. Illinois State Bd. of Election Comm'rs, 

28 F.3d 1430, 1438 (7th Cir. 1993).  In Hastert, this Court explained that parties wishing 

to challenge a district court’s denial of attorney’s fees in a decision on the merits before 

a  fee petition has been filed  have “only two choices”: they may “appeal the decision 

within thirty days, Fed. R. App. P. 4(a)(1), or they [may] toll the time for appeal by filing 

a Rule 59(e) motion to alter or amend judgment[.]”  Id. (finding a timely Rule 59(e) 

motion to alter or amend the judgment insofar as it pertained to the denial of attorneys 

fees, which was then denied and a notice of appeal was timely filed from the date of the 

denial, conferred appellate jurisdiction); see also Jones v. Unum Life Insurance, 223 F.3d 

130, 139 (2nd Cir. 2000) (finding where the motion to reconsider a denial of fees as part 

of the decision on the merits is a Rule 59(e) motion.  This Court’s prior precedent 

answers the very question Defendants pose.   

Acknowledging that Hastert is directly on point, Defendant attempts to cast 

doubt onto the holding by suggesting that the 1993 amendments to the Federal Rules of 

Civil Procedure may affect the reasoning in that case.  It is unclear to what amendments 

specifically Flambeau is referring, but none of the 1993 amendments, or subsequent 

ones, address the question of whether a summary denial of fees in a decision on the 

merits should be addressed through a Rule 59(e) or Rule 54(d)(2) motion.  While 
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changes to Rule 54(d)(2) in 1993 added procedures for moving for fees, the amendments 

are silent on the appropriate procedures when the district court determines sua sponte 

that fees shall not be awarded in an order on the merits, as addressed in Hastert.  See 

Hastert, 28 F.3d at 1439 n.8 (explaining that where the district court has already 

“considered and denied attorneys’ fees” in a prior appealable order, a fee petition 

“must be construed as a Rule 59(e) motion” because the petition was “substantive in the 

sense that it [asked] the district court to reverse its earlier denial of fees.”); see also 

Wickens v. Shell Oil Co., 620 F.3d 747, 752 (7th Cir. 2010) (implicitly recognizing that a 

motion to alter or amend an award of attorney’s fees is properly brought under Rule 

59); Sunstream Jet Express v. International Air Serv. Co., 734 F.2d 1258, 1272-1273 (7th Cir. 

1984) (holding that a motion asking the district court to reconsider its denial of fees was 

properly brought under Rule 59(e)).3

Moreover, this Court has adopted the general rule that “all substantive motions” 

that are timely filed in the district court following entry of a judgment “will be treated 

as based on Rule 59.”  Charles v. Daley, 799 F.2d 343, 347 (7th Cir. 1986) (finding that a 

post-judgment motion seeking to reallocate defendants’ liability for plaintiff’s attorneys 

fees was properly a substantive motion under Rule 59(e)).  A substantive post-trial 

motion is one that, if granted, “would result in a substantive alteration in the judgment 

  Hastert remains good law.   

                                                           
3 In a case pre-dating Hastert, this Court stated that “purely procedural motions, such as for 

extensions of time, and motions that kick off collateral proceedings such as a proceeding to obtain an 
award of costs or attorney's fees” are not considered Rule 59(e) motions that toll the time for appeal. 
Lorenzen v. Employees Retirement Plan of Sperry & Hutchinson Co., 896 F.2d 228, 231 (7th Cir. 1990).  Lorenzen 
did not involve a motion seeking attorney’s fees, however, so the statement is dicta; moreover, it is 
superseded by the later-decided Hastert case which is directly on point.  In any event, a proceeding to 
obtain attorney’s fees would only be “collateral” if the district court’s decision was silent on the fees issue. 
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rather than just in a correction of a clerical error or in a purely procedural order[.]”  

United States v. Gargano, 826 F.2d 610, 611 (7th Cir. 1987).  As a result of the district 

court’s July 24, 2012 order, Plaintiffs had no right to one of the remedies sought in their 

Complaint:  their reasonable fees and costs as prevailing parties.  A finding in their 

favor on the Rule 59(e) motion would have substantively altered the judgment.   

As further indication that Plaintiffs’ Rule 59(e) motion was substantive, it 

involved not the mere calculation of the appropriate fee award, but rather Plaintiffs’ 

entitlement to attorneys’ fees in the first instance under the Clean Water Act.  See, e.g., 

Dkt. ##258 at 3-7 and 258-1 at 7-17 (both describing how the district court’s findings on 

the merits justify an award of Plaintiffs’ fees under the CWA’s citizen suit provision, 33 

U.S.C. § 1365, and case law construing it); Sierra Club v. Khanjee Holding (US) Inc., 655 

F.3d 699, 708 (7th Cir. 2011) (holding that Congress, “when it called for citizen-suits” in 

enforcing environmental laws, “considered a fee recovery to be consonant with the 

public interest” and thus an award of attorneys’ fees to prevailing plaintiffs “is 

appropriate if the party seeking fees obtained some success on the merits.”).  The 

“entitlement to fees” analysis is inextricably bound up in the district court’s decision on 

the merits of this case and is thus “substantive” for purposes of Rule 59(e).   

Finally, even if Plaintiffs’ Rule 59(e) motion is now determined to instead be a 

motion for fees brought under Rule 54(d)(2), Plaintiffs timely filed that motion along 

with their supportive documentation within 14 days of the entry of the judgment.  Fed. 

R. Civ. P. 54(d)(2).  (Dkt. #258-1 et seq.) (filing a motion for fees as a “proposed” motion 

pending the district court’s reversal of its summary denial of fees in the order on the 
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merits).  Whether under Rule 59(e) or Rule 54(d)(2), Plaintiffs’ challenge to the district 

court’s summary denial of an award of attorney’s fees as the prevailing party is 

properly before this Court. 

C. Conclusion

 For the foregoing reasons, Plaintiffs’ motion to alter or amend the district court’s 

judgment was properly filed under Rule 59(e), tolling the time for appeal, and this 

Court has jurisdiction over Plaintiffs’ cross-appeal of the final judgment and order. 

. 

 
 
Respectfully submitted this 15th day of November, 2012. 
 
 
 
     MCGILLIVRAY WESTERBERG & BENDER LLC 

  Attorneys for Plaintiffs-Appellees/Cross-Appellants 
 
     
 

s/James N. Saul   

     Pamela R. McGillivray 
     Christa O. Westerberg 
     David C. Bender 
     James N. Saul 
     211 S. Paterson Street, Suite 320 
     Madison, WI 53703 
     (608) 310-3560 

Case: 12-2969      Document: 16            Filed: 11/15/2012      Pages: 9



CERTIFICATE OF SERVICE
Certificate of Service When All Case Participants Are CM/ECF Participants

I hereby certify that on ___________________, I electronically filed the foregoing with the
Clerk of the Court for the United States Court of Appeals for the Seventh Circuit by using
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_____________________________________

_____________________________________

_____________________________________

_____________________________________

_____________________________________

s/__________________________________

✔

November 15, 2012

James N. Saul
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